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Joint Stock Land Bank Bonds Not “Obligations 
United States” 


The declaration Congress, section the Federal 

Farm Loan Act, that first mortgages and farm loan bonds 
issued under the act deemed and held instru- 
mentalities the Government the United States” did not 
necessarily make Joint Stock Land Bank bonds obligations 
the United States. Bankers Farm Mortgage Co. United 
States, Court Claims, Fed. Supp. 197. 
The Joint Stock Land Bank was organized citizens 
the United States for the purpose private gain and all 
the capital this corporation was furnished private in- 
vestors and the corporation engaged the loaning money 
farmers for profit, subject only the restrictions imposed 
the Act Congress. 

The congressional history the Farm Loan Act shows 
that Congress considered and discussed the matter whether, 
under the terms the act, the bonds were obligations the 
Government and also whether they should made such obli- 
gations, and accepted and acted upon the conclusion, with 
which everyone seems have agreed, that they were not 
such obligations. addition, the House rejected certain pro- 
posed amendments under which the Government would guar- 
antee the payment interest the bonds and would also 
guarantee five per cent the loans mortgages lieu 
the provision requiring the borrower purchase stock the 
amount five per cent his loan. Another amendment, 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 200-214. 
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which was rejected, was that the Government effect under- 
write and guarantee the farm loan bonds purchasing 
$50,000,000 thereof each year. 

addition the foregoing, the recorded history the 
consideration the Farm Loan Act the Senate and the 
House, appears from the statements and explanations 
the act members the committees charge the bill, 
and others, shows very clearly the intention that the farm loan 
bonds, well other obligations the Federal land banks 
and the joint stock land banks, should not obligations 
the United States. 

The constitutionality the Federal Farm Loan Act, par- 
ticularly the tax exemption provisions section thereof, 
was questioned Smith Kansas City Title Co., 255 
180. The court sustained the constitutional power the Con- 
gress authorize the creation the banks and make their 
securities exempt from state and local taxation, the ground 
that “Since the decision the great cases McCullock 
Maryland, Wheat. 316, and Osborn Bank, Wheat, 738, 
longer open question that Congress may establish 
banks for national purposes. 

The opinion rendered the court follows: 


Plaintiff, Wisconsin corporation organized 1931, acquired 
October and November that year certain the outstanding bonds 
the par value approximately $15,554,100 the Bankers Joint 
Stock Land Bank Milwaukee, Wisconsin. The bank defaulted 
July 1927 the payment interest then due its outstanding 
bonds, and, under authority the Federal Farm Loan Act July 
17, 1916 (39 Stat. 360), was declared insolvent the Federal Farm 
Loan Board and placed the hands receiver for liquidation. 
Plaintiff sues recover from defendant $7,886,047.04, with interest, 
representing the principal certain bonds the Joint Stock Land 
Bank, which matured November 1938 and May and November 1939, 
and past due interest the outstanding bonds, less 55.27 per centum 
paid the receiver 1933 the principal par value the out- 
standing bonds the bondholders final liquidation the Joint 
Stock Land Bank. The principal certain the bonds the in- 
solvent bank acquired plaintiff and having maturity dates from 
1951 1955, inclusive, are not included this suit. 

Plaintiff claims that the Joint Stock Land Bank bonds question 
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are obligations the United States reason the provisions 
the Federal Farm Loan Act July 17, 1916, Stat. 860, 
U.S.C.A. 641 seq., and the facts and circumstances under which 
they were issued and sold the public. 

The material facts alleged the amendment petition, the basis 
the suit, are follows: 

Plaintiff the owner and holder for value $15,771,600 par value 
bonds issued the Bankers Joint Stock Land Bank Milwaukee 
(hereinafter sometimes referred the corporation 
which was organized and existed under and pursuant the Act 
Congress July 17, 1916, Stat. 360, known the Federal Farm 
Loan Act, and under and pursuant the terms which act said 
bonds were issued. 

The Joint Stock Land Bank, July 1927 failed pay the inter- 
est then due its outstanding bonds. The Federal Farm Loan 
Board, appropriate proceedings, declared the bank insolvent 
and appointed Howard Greene receiver, directing him, receiver, 
take possession the books, records, and assets every descrip- 
tion the bank, collect and account for all debts, dues, and claims 
belonging it, and take such other steps should proper 
and necessary the premises the Federal Farm Loan Board might 
from time time direct and approve. Thereafter, and prior Feb- 
ruary 15, 1933, the receiver completed the liquidation the assets, 
and accounted for the proceeds thereof, hereinafter set forth. 
February 15, 1933, the Federal Farm Loan Board directed the receiver 
distribute final liquidating dividend creditors whose claims 
had been proved and allowed, and the receiver made such distribution. 
The active duties the receiver, the liquidation and winding 
the bank, were then completed, but there remained certain duties 
essentially formal character which required attention the 
receiver continued serve that capacity without compensation 
from February 15, 1933, until December 28, 1938, which date 
was succeeded Anthony who all times since has been, and 
now is, the duly qualified receiver the bank. 

result the receivership and the resulting liquidation the 
bondholders received amount equal 55.27 per centum the par 
value their bonds. 

part said bond issue certain bonds total $2,186,600 
matured November May 1939 and November 1939, and 
are past due and interest all said bonds past due the sum 
$15,065,200 and there now due and owing principal and interest 
said bonds the sum $17,244,900 less 55.27% paid the prin- 
cipal thereof, $7,886,047.04. The balance said bonds matures 
various dates from 1951 1955 inclusive. 
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The bonds being under seal have maturity dates the years 1938, 
and 1951 1955, inclusive, and each the bonds bears interest 
amounts respectively from 514% and said interest 
due each bond since January 1927, and for subsequent years, 
evidenced the coupons attached each bond. 

The face typical bond reads: 


“Joint Stock Farm Loan Bond 
“Act Congress, Approved July 17, 1916 
1480 
“The Bankers Joint Stock Land Bank Milwaukee, Wisconsin 
“Is indebted the Bearer the sum 
One Thousand Dollars 1000 

“This bond payable twenty years from date issue with interest 
the rate per centum per annum, payable semi-annually follow- 
ing date issue. Both principal and interest are payable gold 
lawful money the United States the office the issuing Joint 
Stock Land Bank, the office such fiscal agent agents 
such Bank may hereafter designate. This bond subject redemp- 
tion any interest date after five years from the date hereof 
the payment the principal the bond and the unpaid accrued 
interest. 

“This bond issued under authority the Act Congress ap- 
proved July 17, 1916, which provides that “farm loan bonds issued 
under the provisions this Act, shall deemed and held 
instrumentalities the Government the United States, and such 
they and the income derived therefrom shall exempt from Federal, 
State, municipal, and local taxation.” 

“This Bank organized under Section sixteen the Federal Farm 
Loan Act [12 U.S.C.A. 811-823], operates under the provisions 
thereof, and under Federal supervision. 

“In Witness Whereof The Bankers Joint Stock Land Bank 
Milwaukee has caused this obligation signed its President 
and attested its Secretary under its corporate seal, and two inter- 
est coupon sheets twenty coupons each attached hereto. 

Wisconsin, May 1919. 

“Attest: 
“Geo. Bartlett, 
“Secretary.” 


The back each bond contains the following statement: 
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“This bond issued under authorization from the Federal Farm 
Loan Board and secured United States Government bonds 
approved first mortgages farm lands least equal the amount 


the bonds issued. 
McLean, 


Federal Land Bank District.” 


typical interest coupon attached the bonds reads: 


$25 
“The Bankers Joint Stock Land Bank Milwaukee, Wis. 

“Will Pay Bearer Twenty-Five Dollars For Six Months’ Interest 
The First Day Nov., 1927 $1,000 Joint Stock Farm Loan 


Bond 
1480 


The Joint Stock Land Bank was organized citizens the United 
States for the purpose private gain and all the capital this 
corporation was furnished private investors and the corporation 
engaged the loaning money farmers for profit, subject only 
the restrictions imposed the Act Congress referred above. 

March 16, 1928, pursuant order the Federal Farm 
Loan Board, the receiver the bank gave notice all persons having 
claims against the bank, including all bondholders, that all claims, 
together with proof thereof, must presented and filed with the 
receiver. The notice directed that bondholders, proving their 
claims, must deliver their bonds the receiver. Before the close 
1929, proofs claim had been duly made the holders bonds 
the principal amount $15,554,500; and thereafter, and prior 
February 15, 1933, additional proofs claim were made the 
holders bonds the principal amount $193,100. The receiver 
issued certificates proof claim all such bondholders. 
bonds which were deposited with proofs claim remained the 
custody the receiver, subject the orders the Federal Farm 
Loan Board, until after February 15, 1933. The certificates issued 
the receiver were transferable, and many the certificates (approxi- 
mately percent the total par value) were issued transferred 
Bondholders Protective Committee, the depositary and author- 
ized representatives numerous individual bondholders. 

From time time, proposals were made various persons the 
bondholders, through the medium the Bondholders Protective Com- 
mittee, for reorganization the business the bank. Shortly prior 
April 15, 1931, group businessmen, who were holders sub- 
stantial amounts bonds Bankers Joint Stock Land Bank, organ- 
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ized plaintiff Bankers Farm Mortgage Company, which was incorpo- 
rated April 15, 1981, for the purpose acquiring the outstanding 
bonds the Bankers Joint Stock Land Bank, and acquiring and 
liquidating the assets the bank, and carrying any other business 
connection therewith which the stockholders the corporation 
might deem proper enhance the value its property. Plaintiff has 
confined its business solely the acquisition bonds the bank and 
the acquisition and liquidation its assets, and has been financed 
solely from liquidating dividends received its bonds and from pro- 
ceeds the liquidation. 

May 11, plaintiff sent circular letter all known bond- 
holders Bankers Joint Stock Land Bank, transmitting prospectus 
“Plan Reorganization and Procedure,” together with blank form 
for subscription the capital stock the corporation. 

this prospectus and accompanying letter, plaintiff offered 
exchange one share its nonpar common stock (declared value $40 
per share) for each $100 par value the outstanding bonds the 
bank. Subsequently, plaintiff made supplemental offer all bond- 
holders, October 15, 1981, offering, subject adjustment because 
receipt intervening dividends, either (1) exchange stock for 
bonds the basis aforesaid; (2) purchase bonds for percent 
the par value thereof, which, added liquidating dividends 
percent theretofore paid the receiver, would equal cents the 
dollar. The offer, originally made and subsequently amended, 
provided that should become operative only when and plaintiff 
acquired, had the right acquire, either exchange pur- 
chase, percent principal amount. the outstanding bonds. 

November 1931, plaintiff had acquired had obtained the 
right acquire more than percent principal amount all out- 
standing bonds the bank. Thereupon, plaintiff’s previous offer 
purchase the bonds, acquire them exchange for stock, became 
operative November 1931, and November 18, the 
Bondholders’ Protective Committee notified its depositors that the 
plan was operative and effect November Thereafter, 
plaintiff issued 45,262 shares its stock those bondholders who 
had elected take the same exchange for bonds, the rate 
one share stock for each $100 principal amount bonds, subject 
adjustment because receipt intervening dividends; and plain- 
tiff purchased the remainder the bonds which had obtained the 
right acquire, the payment cash installments aggregating 
$40 for each $100 principal amount bonds, subject adjustments 
because receipt intervening dividends. The total amount 
bonds obtained plaintiff, through exchange for stock and through 
purchase for cash was: 
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Bonds, par value 
45,262 shares stock 


(paid installments). 


July the receiver issued notice, and caused 
duly published, public sale held July 29, 1932, all 
remaining assets the bank February 29, 1932, with the ex- 
ception cash and Government securities hand. 

July 29, 1982, plaintiff, sole bidder the public sale, ac- 
quired the remaining assets the bank, except cash and Government 
securities hand February 29, 1932, and paid therefor the 
minimum price specified the notice sale, wit: $2,401,000 plus 
interest thereon percent per annum from February 29, 1932, 
July 29, the assets was transferred plaintiff 
August 1932 and, accordance with the provisions the notice 
sale, all cash collected the receiver subsequent February 29, 
1932, and August 1932, was credited plaintiff and all 
expense incurred paid subsequent February 29, 1932, and 
August 1932, was charged plaintiff. 

These bonds were originally sold the public private under- 
writers. Printed circulars issued many these private under- 
writers stated part follows: 

Act Congress, these bonds are declared instru- 
mentalities the United State Government 

This bank operates under Federal Charter and Government 
supervision 

The bonds are engraved and printed the United States 
Bureau Engraving and Printing, under the authority the United 
States Treasury; they are declared the Farm Loan Act and are 
held the United States Supreme Court ‘instrumentalities 
the government’ 

“(4) Its bonds and the mortgages pledged security have been 
approved the Federal Farm Loan Board, Bureau the Treasury 
Department the United States Government. 

These bonds are legal investment for trust funds Wisconsin, 
and are also legal investment for trust funds under the jurisdiction 
the Federal Government, and acceptable security for Postal 
Savings and other deposits Government funds.” 

Upon the foregoing facts and under the provisions the Farm 
Loan Act July 17, 1916, Stat. 360, particularly section 
thereof, page 380, U.S.C.A. plaintiff insists, 
matter law, that the Joint Stock Land Bank bonds question are 
obligations the United States for the reasons that (1) the Supreme 
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Court, Macallen Co. Massachusetts, 279 620, S.Ct. 
432, L.Ed. 874, A.L.R. 866, has held them obligations 
the United States; (2) that order for bonds private cor- 
poration chartered Congress constitutionally exempt from 
taxation they must first made obligations the United States; 
(3) that the meaning the phrase “instrumentalities the Govern- 
ment the United States” used Congress section the 
Act, when applied bonds, that the bonds shall deemed and 
held credit instruments the United States; and (4) that the 
terms the act indicate clear intent that the farm loan bonds 
obligations the United States. other words, the substance 
plaintiff’s contention this: that order for Congress constitution- 
ally declare the bonds and securities the joint stock land banks 
“instrumentalities” the United States for the purpose 
making them, and the income therefrom, exempt from State taxation, 
such securities must, necessity, recognized and treated obli- 
gations the United States because Congress cannot, declara- 
tion, create exemption from State taxation which would not exist 
under the Constitution independently such declaration. 

cannot accept the argument plaintiff that the Joint Stock 
Land Bank bonds here question are obligations the United States, 
nor can concur the proposition advanced plaintiff the 
limitation the authority Congress view the decisions 
McCulloch Maryland, Wheat. 316, L.Ed. 579; Osborn Bank 
the United States, Wheat. 738, L.Ed. 204; Owenesboro Na- 
tional Bank Owensboro, 173 664, S.Ct. L.Ed. 
850; Smith Kansas City Title Trust Co., 255 180, 
S.Ct. 243, L.Ed. 577, Federal Land Bank Crosland, 261 
S.Ct. 385, L.Ed. A.L.R. and Farmers Me- 
chanics Savings Bank Minneapolis Minnesota, 232 516, 
S.Ct. 354, L.Ed. 706. 

The facts alleged the petition, which are considered 
connection with the provisions the Federal Farm Loan Act 1916, 
are not sufficient support the conclusion that the Joint Stock Land 
Bank bonds are obligations the United States. Neither the statute 
nor the bonds contain any express promise defendant pay the 
bonds, become liable for any other obligation debt the 
bank, and think such obligation can inferred implied 
the circumstances. The language and history the Farm Loan 
Act and the language and promises appearing the bonds negative 
any implication promise pay the Government the right 
the purchasers and holders the bonds look the United 
States maker, surety guarantor. Had Congress intended that 
the United States should liable for payment the bonds the 
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interest thereon, either originally upon default the bank, 
seems obvious that would have used language sufficiently clear 
express this purpose, some indication that important would 
have been given the reports and the explanations the statute. 

The congressional history the Farm Loan Act shows that Con- 
gress considered and discussed the matter whether, under the terms 
the act, the bonds were obligations the Government and also 
whether they should made such obligations, and accepted and acted 
upon the conclusion, with which everyone seems have agreed, that 
they were not such obligations. addition, the House rejected cer- 
tain proposed amendments under which the Government would guar- 
antee the payment interest the bonds (53 Cong. Rec. 7724), 
and would also guarantee five percent the loans mortgages 
lieu the provision requiring the borrower purchase stock the 
amount five percent his loan (53 Cong. Rec. 7972). Another 
amendment, which was rejected (53 Cong. Rec. 7875), was that the 
Government effect underwrite and guarantee the farm loan bonds 
purchasing $50,000,000 thereof each year. 

addition the foregoing, the recorded history the considera- 
tion the Farm Loan Act the Senate and the House, appears 
from the statements and explanations the act members the 
committees charge the bill, and others, shows very clearly the in- 
tention that the farm loan bonds, well other obligations 
the Federal land banks and the joint stock land banks, should not 
obligations the United States. 

its brief, opposition the demurrer, plaintiff cites and relies 
upon certain discussions the Senate, between certain Senators and 
the member the Committee Banking and Currency charge 
the Federal Farm Loan Act, with reference the effect well 
the necessity the tax exemption provisions contained section 
the Act, follows: 


“Exemption From Taxation 


26. That every Federal land bank and every national farm 
loan association, including the capital and reserve surplus therein 
and the income derived therefrom, shall exempt from Federal, State, 
municipal, and local taxation, except taxes upon real estate held, 
purchased, taken said bank association under the provisions 
section eleven and section thirteen this Act. First mortgages 
executed Federal land banks, and farm loan bonds issued under 
the provisions this Act, shall deemed and held instrumentali- 
ties the Government the United States, and such, they and 
the income derived therefrom shall exempt from Federal, State, 
municipal, and local taxation. 
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“Nothing herein shall prevent the shares any joint stock land 
bank from being included the valuation the personal property 
the owner holder such shares, assessing taxes imposed 
authority the State within which the bank located; but such 
assessment and taxation shall manner and subject the con- 
ditions and limitations contained section fifty-two hundred and 
nineteen the Revised Statutes with reference the shares na- 
tional banking associations. 

“Nothing herein shall construed exempt the real property 
Federal and joint stock land banks and national farm loan associa- 
tions from either State, county, municipal taxes, the same extent, 
according its value, other real property taxed.” 

The discussions referred plaintiff did not relate the matter 
whether the farm loan bonds would would not become obligations 
the Government reason the tax exemption provisions the 
statute; that they were not Federal obligations under the terms 
the bill seems have been accepted and agreed everyone. The 
sole point this discussion the Senate section (section 
the bill that time), was that certain properties, mortgages 
and bonds referred section would exempt from State and 
local taxation, such exemption would exist reason the relation 
the properties the instrumentalities being created and force 
the Constitution, applied the objectives and purposes the 
bill and the power and authority being exercised Congress 
authorizing and establishing such instrumentalities effectuate 
national purpose, and not merely reason statutory declaration 
that effect. would seem obvious that the discussion the effect 
the tax exemption provisions the bill was based upon the belief 
and understanding that the bonds, mortgages and other debts the 
Federal land banks and joint stock land banks would not obliga- 
tions the United States, because the consideration the ques- 
tion raised everyone who discussed accepted without question the 
proposition that properties and obligations the United States, and 
income therefrom, were exempt from state and local taxation without 
any declaration Congress that effect. This has been the estab- 
lished law since the decision Weston City Council Charles- 
ton, Pet. 449, L.Ed. 481. 

The constitutionality the Federal Farm Loan Act, particularly 
the tax exemption provisions section thereof, was questioned 
Smith Kansas City Title Co., 255 U.S. 180, S.Ct. 248, 248, 
L.Ed. 577. The court sustained the constitutional power the 
Congress authorize the creation the banks and make their 
securities exempt from state and local taxation, the ground that 
“Since the decision the great cases McCulloch Maryland, 
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Wheat. 316, L.Ed. 579, and Osborn Bank, Wheat. L.Ed. 
204, longer open question that Congress may establish 
banks for national page 209 255 
page 248 S.Ct., the court said, 

“That the formation the bank [United States Bank] was re- 
quired the judgment the Congress for the fiscal operations 
the government was principal consideration upon which Chief Jus- 
tice Marshall rested the authority create the bank; and for that 
purpose being appropriate measure the judgment the Con- 
gress, was held not within the authority the court ques- 
tion the conclusion reached the legislative branch the government. 

“Upon the authority McCulloch Maryland, and Osborn 
Bank, the national banking system was established, and upon them 
this court has rested the constitutionality the legislation establish- 
ing such banks. Farmers’ Mechanics’ National Bank 
29, 33, 34, L.Ed. 196.” 

Concerning the banks here involved, the court said, 255 pp. 
210 and 211, S.Ct. 249: 

“That Congress has seen fit, making these banks fiscal agen- 
cies and depositaries public moneys, grant them banking 
powers limited character, nowise detracts from the authority 
Congress use them for the governmental purposes named, 

“In First National Bank [of Bay City] [Fellows ex. rel. Union] 
Trust Co., 244 416, S.Ct. 734, L.Ed. 1233, L.R.A.1918C, 
283, Ann.Cas.1918D, 1169, supra, this court sustained the power 
Congress enable national bank transact business, which, 
itself considered, might beyond the power Congress authorize. 
that case was held within the authority Congress per- 
mit national banks exercise, permission the Federal Reserve 
Board, when not contravention local law, the office trustee, 
executor, administrator registrar stocks bonds. 

therefore conclude that the creation these banks, and the 
grant authority them act for the government as. depositaries 
public moneys and purchasers government bonds, brings them 
within the creative power Congress although they may intended, 
connection with other privileges and duties, facilitate the making 
loans upon farm security low rates interest. This does not 
destroy the validity these enactments any more than the general 
banking powers destroyed the authority Congress create the 
United States Bank, the authority given national banks carry 
additional activities destroyed the authority Congress create 
those institutions. 

Deciding, do, that these institutions have been created 
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Congress within the exercise its legitimate authority, think 
the power make the securities here involved tax exempt necessarily 
follows. This principle was settled McCulloch Maryland, and 
Osborn Bank, supra. 

“That the federal government can, sees fit so, exempt 
such securities from taxation, seems obvious upon the clearest prin- 
ciples. But, said invasion state authority extend 
the tax exemption restrain the power the state..... 

After holding that similar contentions, tax exemption being 
invasion State authority, had been rejected McCulloch 
Maryland, supra, and Owensboro National Bank Owensboro, supra, 
the court said, 255 page 213, S.Ct. 250: 

exercise such taxing power the states might used 
hamper and destroy the exercise authority conferred Con- 
gress, and this justifies the exemption. the states can tax these 
bonds, they may destroy the means provided for obtaining the neces- 
sary funds for the future operation the banks. With the wisdom 
and policy this legislation have nothing do. Ours only 
the function ascertaining whether Congress the creation the 
banks, and exempting these securities from taxation, federal and 
state, has acted within the limits its constitutional authority. For 
the reasons stated, think the contention the government, and 
the appellees, that these banks are constitutionally organized and 
the securities here involved legally exempted from taxation, must 
sustained.” 

think the facts the case bar and the principles upon which 
the Kansas City Title Co. case, supra, and the cases therein cited 
were decided, established the correctness the Government’s posi- 
tion the demurrer. However, plaintiff argues that since the Kansas 
City Title Co. case held the land bank bonds “instrumentalities” 
the United States they must now held “obligations” the 
Government under the decision Smith Davis, U.E. 111, 114, 
115, S.Ct. 157, L.Ed. 107 and Macallen Co. Massachusetts, 
279 U.S. 620, S.Ct. 432, L.Ed. 874, A.L.R. 866. think 
the decisions the Smith and the Macallen Co. cases, supra, are not 
applicable here. 

The Smith case involved the right Fulton County, Georgia, 
assess personal property tax respect open account 
Government contractor for money due from the United States under 
the contract. The amount due the contractor the account, 
finally determined, was admittedly obligation the United States, 
but the court held that did not represent such credit instrumental- 
ity the federal government would render constitutionally im- 
mune from state and county taxation. Likewise, describing and 
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comparing the type credit instrumentalities which the court the 
past had recognized exempt from state taxation, the court was 
referring United States obligations. 

the Macallen Co. case the court had for determination the ques- 
tion whether excise tax measured net income, imposed under 
Massachusetts statute, amended, was excise the privilege 
doing business corporation, was reality tax income 
from certain tax exempt securities. The securities, the income from 
which was involved were certain United States Liberty bonds, federal 
farm loan bonds and certain bonds Massachusetts counties and 
municipalities. The question whether the farm loan bonds were obli- 
gations the United States was not involved, and obviously the court 
had occasion hold that they were such obligations. the 
course the opinion the court referred the United States Liberty 
bonds and federal farm loan bonds “United States securities” and 
“federal bonds and securities,” but from reading the opinion 
seems clear that doing the court had mind the fact that 
these securities had been authorized and issued under and pursuant 
acts Congress, and had intention declaring the farm loan 
bonds Federal obligations. The question whether not 
the farm loan bonds were obligations the United States was not 
raised, considered decided the court. Webster Fall, 266 U.S. 
507, 510, S.Ct. 148, L.Ed. 411; United States Mitchell, 
271 U.S. 14, S.Ct. 418, L.Ed. 799. 

conclude that the declaration Congress, section the 
Federal Farm Loan Act, that first mortgages and farm loan 
issued under the act “shall deemed and held instrumentalities 
the Government the United States” did not necessarily make 
the bonds governmental obligations. The decided cases establish the 
principle which was applied Smith Kansas City Title Co., supra, 
that instrumentality the United States, although not obli- 
gation, may exempt from State taxation when, the exercise 
constitutional power, authorized and used Congress 
means agency for carrying out governmental function. The 
Land Bank bonds question were instrumentalities that class. 
Federal Land Bank Columbia, South Carolina, Gaines, 290 U.S. 
247, 254, S.Ct. 168, '78 L.Ed. 298. See, also, Federal Land Bank 
Crosland, 261 U.S. 374, S.Ct. 385, L.Ed. 703, A.L.R. 
and Federal Land Bank Columbia State Highway Department, 
172 S.C. 174, 284, 288. 

The demurrer the amended petition sustained and the peti- 

WHALEY, Chief Justice, and MADDEN, JONES, and 
WHITMAKER, Judges, concur. 
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Bank Not Liable Not Notified Check Forgeries 
Within One Year 


bank which was the depository funds bankrupt 
estate, and which paid checks which the trustee bank- 
ruptcy had forged the signature the referee, not liable 
for the payment was not notified the forgeries within 
one year after the return the vouchers the referee. 
return the vouchers any officer the bankruptcy court, 
whether the referee the trustee, return thereof 
the “depositor” within the meaning the provision sec- 
tion 326 the Negotiable Instruments Law which requires 
notice the bank within one year condition liability. 
later forgeries, concerning which the referee notified 
the bank within year after called for the vouchers, re- 
covery against the bank precluded negligence the 
depositor the referee failed those things which are 
dictated ordinary business customs and the doing which 
might have resulted early discovery the prior forgeries 
and thus have prevented the later misappropriations. Mary- 
land Casualty Company Central Trust Company, Supreme 
Court Appellate Division, Supp. (2d) 339. 


The opinion the court follows: 


The plaintiff, Maryland Casualty Company was the surety upon 
the official bond the trustee bankruptcy the estate the 
Van Vechten Milling Company, Inc., bankrupt. The trustee forged 
the countersignature the referee bankruptcy eight different 
checks totaling $4,420.06. The defendant Central Trust Company, 
depository the funds the bankrupt estate, paid the forged checks 
and the plaintiff, surety for the trustee who did the forging, made 
good the amount these checks the bankrupt estate. The plain- 
tiff being subrogated any rights which the bankrupt estate might 
have against the bank for paying the forged checks, brings these 
actions recover the sums which has paid out. 

The first action seeks recovery the theory conversion 
breach trust and the relator action seeks recovery under deposi- 
tory bond given the defendant bank for the faithful performance 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 579-578. 
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its duties. actions were consolidated and trial was the 
court without jury. Five defenses were set the bank each 
action: the statutory protection given Section 326 the Nego- 
tiable Instruments Law, negligence the depositor not examining 
returned vouchers, estoppel carelessness, account stated and negli- 
gence the referee. All these defenses were held available the 
bank, each action, former decision this Court. Mary- 
land Casualty Co. Central Trust Co., 265 App.Div. 416; 
N.Y.S.2d 298. trial court has directed judgment for the 
plaintiff. 

The defendant bank was designated depository for the funds 
bankrupt estates and had accordingly been apprised that, under 
the terms General Orders Bankruptcy No. 29, U.S.C.A. fol- 
lowing section 53, moneys could withdrawn unless check 
signed the trustee and countersigned the referee bankruptcy. 
has previously been held that where such depository has notice, 
actual constructive, that funds deposit are bankruptcy funds, 
drawn out only checks signed the trustee and counter- 
signed the referee, would liable the funds are paid out 
checks not bearing the countersignature. Fidelity Deposit Co. 
Maryland Queens County Trust Co., 226 N.Y. 225, 123 N.E. 370; 
American National Bank Macon Fidelity Deposit Co., 129 
Ga. 126, S.E. 867, Ann. Cas. 666. fact that the counter- 
signature forged should not affect the basis liability. Section 
42, Negotiable Instruments Law. liability the present case 
may overcome only one more the defenses has been es- 

The first defense that the statutory protection given Sec- 
tion 326, Negotiable Instruments Law. That section reads: “No 
bank shall liable depositor for the payment forged 
raised check, unless within one year after the return the de- 
positor the voucher such payment, such depositor shall notify 
the bank that the check paid was forged raised.” -It appears 
from the evidence that the referee instructed this depository, among 
others, return cancelled checks and accompanying vouchers his 
office, not the trustee. The vouchers this account were returned 
twice: once, when the clerk the Bankruptcy Court called for them 
the bank September 16, 1938 and, two years later, when the 
referee called for them the bank September 26, 1940. After 
the referee studied the vouchers picked 1940 notified the 
bank, for the first time, that the trustee had wrongfully drawn the 
eight checks against the account. The first four checks, drawn 
between May 24, and August 11, 1988, were covered the 
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vouchers picked the clerk that year. The last four checks, 
drawn between October 18, 1938 and August 1939, were covered 
the vouchers picked the referee 1940. 

The trial court came the conclusion that the trustee was the 
“depositor” within the meaning section 326, Negotiable Instru- 
ments Law, and that the bank had therefore lost its statutory protec- 
tion returning the vouchers the referee, who could not con- 
sidered the trustee’s agent. The appellant urges that the real deposi- 
tor was the referee the District Court, both the referee and the 
trustee, and that, any event, there was sufficient return the 
vouchers the trustee when they were placed the files the Bank- 
ruptcy Court. believe that there are more cogent reasons for 
versing the decision the trial court. 

provided that the judges the courts bankruptcy shall designate 
banking institutions depositories “For the money the estates 
under this When such money deposited designated bank 
like any other deposit, becoming the property the bank and 
leaving the bank debtor for the amount. Gardner Chicago Title 
Trust Co., 261 U.S. 453, S.Ct. 424, L.Ed. 741, A.L.R. 
622. Such deposit does not create debt the United States 
but creates debt owing the depository bank the representa- 
tives the bankrupt estate. The money deposited, less expenses 
administration, belongs the creditors that estate whom 
must ultimately distributed. Florida Bank Trust Co. West 
Palm Beach Union Indemnity Co., Cir., F.2d 640, A.L.R. 
1102. 

Since Section 326 the Negotiable Instruments Law refers the 
bank’s liability “to depositor” means liability the owners 
the funds depositor, not liability depositing representative. 
corporation would the owner, and hence depositor, corporate 
funds deposited its credit one its officers. Cf. Shattuck 
Guardian Trust Co. New York, 145 App.Div. 734, 
658, reversed other grounds, 204 N.Y. 200, N.E. 517. 
true that the deposits are owned ultimately the creditors the 
estate, then they are the actual depositors within the meaning this 
section, even though the trustee may have legal title operation 
law for purposes administering the estate. parallel result has 
been reached the Supreme Court Ohio construing township 
deposits within the meaning similar section. American Surety 
Co. New York Cortland Savings Banking Co., 143 Ohio St. 
853, N.E.2d 583. exact, regard the depositor this case 
being the estate the bankrupt. This accord with the defini- 
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tion the depository previously cited from the Bankruptcy Law. It, 
accord with the title the deposit, listed the bank records: 
District Court, Western District New York, the Matter 
Van Vechten Milling Co., Inc., Bankrupt, Herbert Haidt, 
Trustee.” 

depositor, course, the estate the bankrupt must work 
through the representatives the Bankruptcy Court. return the 
vouchers any officer that court, whether the referee 
the trustee, should make difference the application the section. 


particularly true where the depository follows the instructions 


the court. hold otherwise deny the statutory protection 
the bank because returned the vouchers the referee who super- 
vised the acts the whose signatures were forged, rather 
than the trustee who forged them. would penalize the bank for 
obeying instruction the referee and yet would hold defenseless 
action the bond under the very terms which was required 
“obey all orders the court.” true that the section 
derogation the common law and should strictly construed, but 
not believe strict construction requires reach result 
inequitable. 

hold, therefore, that section 326, Negotiable Instruments Law, 
defense the causes action the first four checks wrong- 
fully drawn the trustee, since the depositor failed notify the 
bank the forgeries within one year after vouchers such payments 
were returned the depositor. The defense applies each the 
consolidated actions for the reasons stated the former appeal this 
case. The defense does not apply the last four checks since the 
vouchers these payments were not returned until September 26, 
1940 and the forgeries were shortly thereafter reported the bank. 

therefore come the question whether not any the 
other defenses may apply the remaining checks. One those 
defenses the alleged negligence the depositor, defense passed 
over among others the trial court because the trustee was looked 
upon the exclusive depositor. Such defense available where 
depositor fails those things dictated ordinary business cus- 
toms which, done, might prevent the wrongdoing which results from 
their omission; and answer that the execution those duties 
delegated employee who turns out untrustworthy. 
Thomson New York Trust Co., 293 N.Y. 58, N.E.2d 32; Critten 
Chemical National Bank, 171 219, N.E. 969, L.R.A. 
529; Screenland Magazine City Bank New York, 181 
454, N.Y.S.2d 286. such case there may recovery 
against the bank unless has also been negligent. 
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The referee directed that the vouchers returned his office. 
custom, the vouchers were held the information window the 
bank until called for, until estate was closed. The clerk the 
Bankruptcy Court called for the first set vouchers year and half 
after the account was opened. The clerk testified that she merely 
the cancelled checks see both signatures were there”, 
not examine them for authenticity. examination was made 
the vouchers; the contrary, they were placed open files available 
many persons. The second set vouchers was not called for until 
more than two years after the first set was received. The referee 
testified that picked these vouchers personally because 
growing suspicion about the trustee. was then that notified 
the bank. record had been made the referee’s office the 
checks countersigned. the basis the evidence find that the 
depositor failed those things which are dictated ordinary 
business customs and that, had they been done, early discovery 
the forgeries might have been made, thereby preventing the later 
misappropriations. 

Was the bank itself negligent? comparison the forged and 
genuine signatures shows that each forgery was reasonably skillful. 
Each check, its face, purported drawn for legitimate pay- 
ment the trustee’s expenses. This was not the common case where 
trustee makes large deposit, withdrawn from trust funds, his 
own credit personal account. The bank, the last four 
checks, might easily have felt secure the absence knowledge that 
the preceding checks had been forged. find that the bank was 
not negligent its handling the account. should noted that, 
according the testimony the clerk the Bankruptcy Court, even 
when the bank mailed vouchers account the referee, instead 
holding them the information window, was the custom place 
them the files without more than cursory examination until the 
estate was closed. 


therefore find that the negligence the depositor precludes 
recovery the remaining checks. was the case with the first 
defense, the finding applicable each the consolidated actions 
for the reasons stated our former opinion. 

The actions were tried before the court stipulation that the 
jury waived and that the court direct verdict with the same 
force and effect though jury were present. The judgment ap- 
pealed from should reversed and judgment directed favor the 
defendant both actions. 


Judgment reversed the law and facts, with costs, and judgment 
directed favor the defendant with costs. 


THE BANKING LAW JOURNAL 


Purchasers War Savings Bonds Not Guilty 
Forgery for Signing Checks With Names 
Original Owners 


Where defendants purchased war savings bonds dis- 
count from the owners and thereafter obtained checks from 
the original bond owners after the bonds were redeemed, 
was held that they had implied authority sign the names 
the original bond owners the checks and therefore were 
not guilty forgery for signing the checks with the names 
the payees. United States Sonnenberg, Circuit 
Court Appeals, Third Circuit, 158 Fed. Rep. (2d) 911. 

this case defendants paid holders Series War 
Savings Bonds, which the holders had not kept for the sixty- 
day period prior the time they could redeemed, amounts 
less than the redemption value. the time defendants ad- 
vanced the money the then holder the bond made manual 
delivery thereof the defendants and signed his name upon 
the attached “Request for Payment” form. They held the 
bonds until the sixty day period had expired and then pre- 
sented them through the Federal Reserve Bank for redemption. 
the cases here involved, one the defendants took three 
payees with him the Post Office call for the letters con- 
taining the checks from the Government for redemption 
the bonds. each case the payee stepped the window, 
asked for the letter being held for him, received it, signed 
the pink receipt slip and gave back the Post Office em- 
ployee. immediately, each instance, then handed the 
window envelope containing the check, unopened, the de- 
fendant and received from the defendant $1.00 his 
trouble.” The defendant then endorsed the name the payee 
the back the check and deposited his bank for 
collection the regular way. 

was held that the payees, pursuance the carrying 
out the purchase and sale transaction between them and 
the defendants, authorized the latter what was necessary 
get the money out the bonds which they had purchased. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 597. 
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Furthermore, order sustain conviction under the statute 
punishing the making, forging, counterfeiting, altering 
deeds powers attorney for purpose obtaining money 
from the United States, with intent defraud the United 
States, there must found intent defraud the United 
States. Here, the defendants were guilty intent de- 
fraud the United States, and were therefore not liable under 
the statute punishing forgery with intent defraud the United 
States. The opinion written the court follows: 


The defendants, who are husband and wife, were convicted the 
District Court for the District New Jersey, the crime forgery 
described Section the Criminal Code the United States, 
under the Section headed “Making, forging, counterfeiting, alter- 
ing deeds powers attorney; transmitting such papers.” 
U.S.C.A. that the evidence produced against them, 
taken the most favorable light for the prosecution, does not war- 
rant their conviction, they appeal this Court and ask for judg- 
ment acquittal provided for Federal Rules Criminal Pro- 
cedure for the District Courts the United States, Rule 29, 
U.S.C.A. following section 687. 

The facts which present the legal problem involved are follows: 
The defendants owned and operated drug store Camden, New 
Jersey. They paid holders Series War Savings Bonds, 
which the holders had not kept for the sixty day period prior 
the time they could redeemed, amounts less than the redemption 
value. the time defendants advanced the money the then holder 
the bond made manual delivery thereof the defendants and signed 
his name upon the attached “Request for Payment” form. The de- 
fendants then added their own business address underneath the name 
the payee. They held the bonds until the sixty day period had 
expired and then presented them through the Federal Reserve Bank 
for redemption. The large number bonds coming into the Federal 
Reserve redemption and bearing the defendants’ address caused 
the officers that institution direct that the checks the various 
payees, for the redemption figure, held the Camden Post Office 
and notice sent the payees requiring personal call and signed 
receipt before delivery the envelopes containing the checks would 
made. the cases here involved one the defendants, Joseph 
Sonnenberg, took three payees with him the Post Office Camden. 
The payee then stepped the window, asked for the letter being 
held for him, received it, signed the pink receipt slip and gave back 
the Post Office employee. immediately, each instance, then 


THE BANKING LAW JOURNAL $89 


handed the window envelope containing the check, unopened, the 
defendant and received from the defendant $1.00 “for his trouble.” 
The defendant then endorsed the name the payee the back 
the check and deposited his bank for collection the regular way. 


clearly appears from the testimony the Government witnesses, 
who were the payees the bonds involved the transactions, that 
they intended the sale those bonds the defendants the time 
the money was first paid the defendants them. case was 
there any statement express words the part the payees giving 
either the defendants authorization sign the payees’ names 
the back the checks. One other fact, however, connection with 
this endorsement should mentioned. the time the purchase 
the bond the defendants, the defendant, Lena Sonnenberg, pro- 
cured from each the sellers his name and address written him 
upon slip paper. Over this signature she subsequently wrote 
the words: give Mrs. Sonnenberg permission sign check 
received for bond [stating the exact number for each specific bond. 
Stripped the inevitable decorative verbiage which accompanies 
every attempt develop story from witnesses not gifted with the 
ability precise articulation the above statement comprises the sum 
total the relevant facts. 


Does the above set facts make case which the defendants may 
convicted for violation Section the Criminal Code? The 
portion that Section relevant the question can stated fol- 
... [of] any ... other writing, for the 
purpose obtaining receiving from the United States, 
any sum shall fined not more than $1,000 and im- 
prisoned not more than ten The Supreme Court has said 
that this language announcing statutory forgery imports intent 


*“Whoever shall falsely make, alter, forge, counterfeit, cause procure 
falsely made, altered, forged, counterfeited, willingly aid, assist the false, 
making, altering, forging, counterfeiting, any deed, power attorney, order, certificate, 
receipt, contract, other writing, for the purpose obtaining receiving, enabling 
any other person, either directly indirectly, obtain receive from the United States, 
any their officers agents, any sum money; whoever shall utter publish 
true, cause uttered published true, any such false, forged, altered, 
counterfeited deed, power attorney, order, certificate, receipt, contract, other writing, 
with intent defraud the United States, knowing the same false, altered, forged, 
counterfeited; whoever shall transmit to, present at, cause procure 
transmitted to, presented at, any office officer the Government the United 
States, any deed, power attorney, order, certificate, receipt, contract, other writing, 
support of, relation to, any account claim, with intent defraud the United 
States, knowing the same false, altered, forged, counterfeited, shall fined not 
more than $1,000 and imprisoned not more than ten years.” Stat. 1094. Act March 
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defraud the United The indictment this case charges 
forgery with intent defraud the United States the act the 
defendant, Joseph Sonnenberg, writing the name the payee 
the back the checks received from the various payees the in- 
stances described above “without the express authority and consent 
the said payee.” 


this the defendants make two answers. One them the fact 
that authority was given express words when Lena Sonnenberg filled 
the authorization described above the sheets paper containing 
the signatures the payees after the latter gave Mrs. Sonnenberg 
the sheets with their respective names and addresses written upon 
them. think that this argument not well taken. true that 
the terms the Negotiable Instruments Law, which force 
every State this country, holder incomplete negotiable 
instrument has authority prima facie fill the blanks.* But that 
authority only prima facie authority even case document 
which purports negotiable instrument. Furthermore, the rule 
does not apply one who simply puts his name blank sheet 
paper. such instance there presumption that the parties 
have anything with negotiable instruments, authorization fill 
blanks, anything the kind. quite clear that one 
without authority writes negotiable instrument over another’s 
signature blank sheet paper that the one whose name appears 
not bound thereby even the document should get into the hands 
bona fide purchaser.* There nothing here the evidence 
show that any actual authorization was given. the contrary these 
payees testified that Mrs. Sonnenberg requested their names and ad- 
dresses for the mere purpose identification and location necessary. 
not find, therefore, the papers filled Mrs. Sonnenberg 
the necessary authority for the Sonnenbergs, either them, 
endorse the Government checks issued the payees the bonds. 


But authority act for another which will bind that other 
does not necessarily come from express words the part the 
person bound. Authorization may come necessary implica- 


Prussian United States, 282 675, 680, S.Ct. 223, 610. 
Thus indictment sufficient the charge made the language the statute, 
without expressly stating intent defraud. 

Negotiable Instruments Law 14, 7:2-14. “Where the instrument want- 
ing any material particular, the person possession thereof has prima facie authority 
complete filling the blanks therein; ... 

Britton, Bills and Notes (1948) $28. “Where the signature blank paper, 
far incomplete that not instrument [i. e., negotiable], Sec. perfectly clear 
that the defense non-delivery such writing real defense because Sec. pro- 
vides that delivery such writing the signer thereof for the purpose converting 
into negotiable instrument condition precedent the privilege power the 
possessor complete writing negotiable instrument above the signature.” 
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tion from the facts. The defendants argue here that they did have 
this authority from the facts the transactions relating the sale 
the bonds and the subsequent manual delivery the checks 
issued payment therefor the defendant, Joseph Sonnenberg. This 
argument has substance. already stated, the evidence undisputed 
that these bondholders made unconditional sale the defendants 
whatever rights they had the bonds. true that the bonds 
were not negotiable. But the fact their non-negotiability does not 
preclude the existence the power the owner transfer the bene- 
ficial interest them someone else. This the owners did when they 
manually delivered them the Sonnenbergs for the agreed purchase 
price and signed their names the application for redemption. But 
the facts from which the defendants’ authority may found not 
stop there. the instances which the prosecution complains of, the 
checks were actually passed over their window envelopes Joseph 
Sonnenberg. 

The defendants have cited the well known Section the Nego- 
tiable Instruments Law dealing with the right one whom 
negotiable instrument payable the order the holder transferred 
without endorsement procure endorsement thereof from the trans- 
think that this tends cast the transaction into more 
legalistic terms than fair with the type persons these 
payees quite obviously were. They were not thinking terms ex- 
press authority, implied authority, endorser’s liability, transfers 
without endorsements. One them said about Mrs. Sonnenberg: 
“Yes, after all she cashed it—got the bonds cashed, course had 
tended that Mrs. Sonnenberg should get the money: “Well, that 
say the best can: say you, have got quarter 
pocket,’ and give you the quarter and walk out, you got that 
quarter.” This far from the language negotiable instruments 
statute, but the witness made his meaning perfectly clear. Another 
one the payees involved answer the question: “So that you 
knew was getting the check and was going get the money for it?” 
said: “That’s right, that’s what figured.” And then was asked: 
“That was perfectly satisfactory you? The witness said: “It was.” 
The third one was asked: “And did you know was get the con- 
tents that envelope?” His answer was: suppose was.” 


Negotiable Instruments Law 49, the holder instru- 
ment payable his order transfers for value without indorsing it, the transfer 
the transferee such title the transferor had therein, and the transferee acquires, 
addition, the right have the indorsement the transferor; 
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went on: “Were you agreeable that have it?” Answer: 

The evidence from these witnesses the basis for only 
one possible conclusion. That that these payees, pursuance 
the carrying out the purchase and sale transaction between them 
and the Sonnenbergs, authorized the latter what was necessary 
get the money out the bonds which they had purchased. 

Furthermore, order that conviction under Section sus- 
tained, there must found intent defraud the United 
accordance with this requirement the Trial Judge carefully charged 
the jury that was necessary, before verdict guilty could 
returned, “that you find intent the United 
From the testimony are unable find any evidence all from 
which intent defraud the United States could found. 

Undoubtedly this practice the defendants buying these 
denomination bonds unconscionable discount rate was not 
the kind practice commend itself the citizens who served 
the jury. Nor was the kind thing which helped the tremendous 
problem involved financing war through the voluntary purchase 
Government securities the citizenry large. have consider- 
able sympathy with the prosecuting authorities their endeavor 
find provision the law stop this ill-favored industry. But 
see basis which these defendants can held have committed 
the crime with which they are charged. must therefore, reverse. 
Since the facts shown will not sustain the verdict guilty, the defend- 
ants correctly point out that they are entitled judgment ac- 
quittal under the Rules Criminal Procedure. 

The judgment the District Court reversed and the case re- 
manded with directions enter judgment for acquittal. 

another place this same witness gave answers questions follows: 

“Q. This arrangement which you would get $14.75 $15 and the Sonnenbergs 
would get the $18.75 when came from the United States Treasury Department was 
satisfactory you, was not? That’s understanding. 

And you were satisfied let them receive the proceeds that bond when 
came? That’s right.” Appendix Brief for Apellants, 55a. 

502; Lewis United States, Cir., 1925, 849. 

also did his best guard carefully against the jury becoming confused its 
indignation the defendants’ practices. said: know there are elements 
this case which may have led you injudicious frame mind because the 
character the prosecution unfolded here. Whether you approve these things 
not, does not matter. What you are concern yourselves with whether not the 
evidence adduced before you this trial was sufficient satisfy you beyond reason- 
able doubt that they [the defendants] are guilty not some unpatriotic act, but the 
crime charged this indictment, and that alone. have warned you and repeat 
the warning again. You must not beyond your duty. You don’t have teach these 


people lesson about improper practices. from the Charge the 
District Judge printed the Appendix Brief Appellants, pp. 126a and 


BANKING DECISIONS 


this department are published each month all the important deci- 
sions the Federal and State Courts involving questions pertaining 
the law banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Distinction Between Liquidating Agent and 
Receiver Bank 


Dobler Bowden, Supreme Court Iowa, Rep. (2d) 866 


The liquidating agent national bank nothing more than 
agent the owners. the agent those who are financially 
interested the results. appointed them, may removed 
them, and under the direction the board directors. The 
bank still has corporate existence. 

receiver closed bank, however, disinterested. His duties 
are take possession property, and conserve, collect and 
distribute the same. arm the court. 

Hence, the instant case, the assignment judgment 
liquidating agent national bank was not the assignment 
judgment receiver closed bank within the intent the 
two year statute limitations. 


Appeal from District Court, Cerro Gordo County; Beardmore, 
Judge. 

Judgment for plaintiff foreign judgment, less amount counter- 
defendant after deducting therefrom the value land apppro- 
priated her. The facts are set out the opinion. Plaintiff and 
defendant both appeal from that part the judgment adverse their 
claims. 

Affirmed both appeals. 

Geo. Ludeman, Mason City, for appellant. 

Breese Cornwell, Mason City, for appellee. 


HALE, J.—The parties this action are nonresidents this state 
and are brother and sister. The defandant, Adah Bawden, owned 
certain real and personal property this state, inherited from aunt, 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 138. 
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subject levy and sale. 1945, commenced action against 
the defendant the district court Cerro Gordo county 
judgment, aided attachment defendant’s Iowa property, for 
the purpose enforcing and realizing such judgment. 

January 11, 1922, defendant Adah Bawden, written 
assignment, did “sell, assign, transfer and set over the First National 
Bank Warren, all right, title and interest” the bond 
from her brother, described hereinafter. This assignment was secure 
notes that bank something over $6,300. These notes were after- 
wards put judgment the bank, November 12, 1931. This 
judgment was assigned the plaintiff liquidating agent said 
bank May 29, 1941. was revived the plaintiff against the 
defendant June 22, 1942 the Illinois court. The assignment the 
judgment Dobler was, part, “the First National Bank Warren, 
does hereby sell, transfer, assign, and set over Manley 
Dobler” judgment which described. “In witness whereof the 
First National Bank Warren, has caused its corporate seal 
hereto affixed and has caused its name signed these 
presents Meyer, its liquidating agent, this 29th day May, 
The acknowledgment the assignment states that 
the execution the instrument and the affixing the corporate 
seal was “pursuant the authority given the stockholders said 
corporation” and “as the free and voluntary act and deed said 
corporation.” Later the same year, November 1941, the 
plaintiff started suit Daviess county, Illinois, revive the judg- 
ment. Defendant, Adah Bawden, appeared and answered the com- 
plaint the court and denied the bank had assigned the 
judgment. was had and the court found that the original 
judgment had been assigned plaintiff, and judgment was rendered 
favor the plaintiff and against the defendant for $10,047.80. This 
the foreign judgment sued the plaintiff the present action. 

Adah Bawden, defendant this action, pleads herein 
defense plaintiff’s judgment, the special statute limitations, section 
615.1, Code 1946, section 11033.1, Code 1939, and filed counter- 
claim against the plaintiff contract between the parties dealing 
with the settlement their mother’s estate. This was written agree- 
ment, signed 1916, between plaintiff and defendant, which provided 
that Manley Dobler, the plaintiff herein, was have the entire 
estate his mother, Ellen Dobler, and was pay $6,500 defendant, 
Adah Bawden, out that estate sixty days after the death the 
mother. There were other payments provided for, and the agreement 
provided for the giving bond plaintiff defendant, with 
sureties, the penal sum secure payment the $6,500 
above mentioned. This was the bond later assigned the National 
Bank Warren, Illinois. 
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The matters issue are: Claim plaintiff against defendant 
the Illinois judgment. Counterclaim defendant against 
plaintiff the $6,500 bond given him her secure his debt 
the contract executed 1916. Claim plaintiff against de- 
fendant half interest eighty acres alleged him have been 
appropriated and sold, but belonging the deceased mother’s estate. 

The case came for trial September 17, 1945, the district court 
Cerro Gordo county, and February 20, 1946 the court entered its 
ruling and judgment computing the amounts follows: Sustaining the 
plaintiff’s petition the Illinois judgment the amount $11,887.19. 
From that amount was deducted the indebtedness from plaintiff the 
defendant $8,667.78 leaving balance still due plaintiff from defendant 
$3,219.41, for which amount judgment was entered favor the 
plaintiff. This indebtedness the plaintiff the defendant consisted 
$6,500 owing the 1916 contract, less $1,500, the value half 
interest eighty acres appropriated and transferred Mrs. Bawden 
March 18, 1933, which would leave balance principal still 
unpaid the defendant $5,000 with interest per annum since 
June 18, 1931, which totals the above amount $8,667.78. From this 
finding and judgment the court both parties appeal. 

Defendant having first appealed, will denominate her 
appellant, and her appeal will first considered. She asserts that 
the claim the plaintiff, Dobler, the Illinois judgment was barred 
the provisions section 615.1, Code 1946, section 11033.1, Code 
1939, and that the court was error not holding. 

Section 615.1 follows: 

“From and after January 1934, judgment action for 
the foreclosure estate mortgage deed trust any 
action claim for rent judgment assigned reeciver 
closed bank rendered upon credits assigned the receiver 
closed bank when the assignee not trustee for depositors 
creditor the bank the Reconstruction Finance Corporation any 
other federal governmental agency which the bank the receiver 
may indebted shall enforced and execution issued 
thereon and force vitality given thereto for any purpose other 
than setoff counterclaim after the expiration period 
two years from the entry thereof.” 45th G.A., Ch. 178. 

The Illinois judgment was rendered November 12, 1931, and re- 
newed June 22, 1942, and since the plaintiff commenced his action 
Iowa March 1945, more than two years had expired between 
the rendition the second judgment and the beginning the suit. 
With the the judgment the plaintiff the liquidating 
agent the bank, was also assigned the bond which had given 
defendant 1916 with sureties the amount $6,500. the special 
statute limitations applies then there can recovery plaintiff’s 
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Illinois judgment. But does the statute limitations apply this 
form judgment? The statute under consideration refers judg- 
ment assigned receiver closed bank. 

The bank was process liquidation, and the person making the 
assignment the original judgment for the bank was not designated 
receiver and fact was not such, but was what denominated 
“liquidating agent.” the assignment heretofore set out will 
noticed that such assignment the bank under its corporate 
seal, Meyer, its liquidating agent. also noted that 
the acknowledgment the execution the instrument was pursuant 
authority the stockholders said corporation. The bank which 
transferred the judgment against Adah Bawden was national bank 
and governed the statutes relating such banks. United States 
statutes, section 181, U.S.C.A., R.S. 5220, provides for the voluntary 
dissolution and the appointment liquidating agent committee; 
provides that any association may into liquidaton and closed 
vote its shareholders owning two-thirds its stock. The 
shareholders then designate one more persons act liquidating 
agent committee, who shall conduct the liquidation accordance 
with law and under the supervision the board directors. Further 
provisions the section provide for reports the comptroller the 
currency and the shareholders, and for special meetings the 
latter, and for examinations the comptroller. apparent that 
the liquidating agent national bank, acting under the federal laws 
relating such bank, not, such statutes, classified receiver. 

Receiverships such bank are provided for section 191, 
US.C.A., which states the general grounds for the appointment 
receiver. The receivership these cases not voluntary. The dis- 
tinction between the two that the settlement affairs the bank 
voluntary liquidation the hands the corporation itself, while 
under the receivership the disposition its assets and the control 
its affairs, through this method involuntary liquidation, are the 
hands the comptroller the currency and, some extent, 
the courts. See sections 192, 193, 194, 195 and 197, 

receiver general defined person appointed the court 
take into his custody the control and management the property 
funds another, pending judicial action concerning them. person 
authorized out-of-court agreement sell certain property and 
account for the proceeds is, case receiver the court. CJ. 
17, Receivers. Various definitions are cited the text, but 
considered court official and appointed the court. the same 
effect see Ballentine’s Law Dictionary, page 1093; Bouv. Law Dict., 
Rawle’s Third Rev., page 2825. liquidating committee not 
substitute for receiver. “While the liquidating committee 
proper agency for winding the affairs the bank, yet not 
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substitute for receiver.” Waldrop Martin, 237 Ala. 556, 188 So. 


69, 620. Citing Holland Banking Co. Continental Nat. Bank, 


640, 641. the Holland Banking Co. case stated, quoting 
the United States statute above referred to, 181: 

“In the process liquidation there was selected for said bank 
liquidating committee. Such committee recognized long prac- 
tice proper agency for winding the affairs national bank. 
However, such agency functions rather permission than 
express authorization. not such statutory agency require 
recognition the court. not substitute for receivership.” 

The proceeding the foregoing case was for the appointment 
receiver. 

The definitions receiver show that his duties are take pos- 
session property, and conserve, collect and distribute the same. 
arm the court. First Trust Joint Stock Land Bank 
Chicago Ogle, 208 Iowa 15, 20, 221 N.W. 537; Ellis Citizens Bank, 
218 Iowa 750, 251 N.W. 744; Peterson Darelius, 168 Minn. 365, 
210 N.W. 38. have indicated, the liquidating agent national 
bank nothing more than agent the owners. appointed 
them, may removed them, and under the direction 
the board directors. The receiver disinterested. The liquidating 
agent, the other hand, the agent those who are financially 
interested the results. The bank still has corporate existence. 
Merchants’ Nat. Bank Minneapolis Gaslin, Minn. 552, N.W. 
483; Nebraska Nat. Bank Union Stockyards Nat Bank, 108 Neb. 
417, 187 N.W. 883; Fagan Texas Co., Tex.Civ.App., 220 S.W. 346. 

the bank’s judgment had been assigned individual one 
could claim that the two-year statute limitation applied, nor the 
bank had been active operation would its assignment have been sub- 
ject this statute. can see reason why the bank, the 
voluntary conversion its assets without compulsion any court, 
any forced dissolution, would within the intent the statute. 
would seem that the inclusion this liquidating agent, officer 
very different nature and having different duties and responsibilities, 
should not construed within the intent statute which 
includes, name only, the receiver closed bank. 

The general statute limitations actions found Chapter 614 
the Code. Section 614.1, Code 1946, provides that actions may 
brought within the times limited after their causes accrue, and not 
afterwards. Under subdivision that section states, one 
kind action, “Those founded judgment court record, 
whether this any other the United States, the federal 
courts the United States, within twenty years.” 

Section 615.1, hereinbefore quoted, was apparently brought about 
the financial condition the times, and prevent oppression 


q 
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individuals who took advantage the duty the receiver dispose 
the assets the many closed banks, and was prevent speculation 
their assets, and hardship debtors. take judicial notice 
the situation the time the passage this act. its general 
judgment which otherwise would entitled the twenty-year period 
provided the general statute limitations. therefore read 
more into the new statute than expressly stated therein. 
provision made for judgments agents liquidating agents and 
should not extend the word “receiver” cover them any other 
form judgment than those stated the statue itself. 

Both parties refer our case the Federal Land Bank Omaha 
Jefferson, 229 Iowa 122, 294 N.W. 293; Id., 229 Iowa 1054, 295 N.W. 
855, 182 A.L.R. 1282, which came before 1940. this case 
rehearing was granted. Since motion dismiss had been over- 
looked when the opinion was written later, the rehearing the case 
was disposed ruling the motion, that the case never 
came final determination the question the application our 
statute limitations foreign judgment. The case cannot 
considered precedent. 

II. think also that the question the assignment the 
judgment has been determined and res judicata. the action 
Illinois, which the defendant appeared, she denied that the First 
National Bank Warren, Illinois duly assigned the judgment 
Manley Dobler, but its judgment the court found 
against the defendant that issue and such judgment states: “The 
court further finds that the 29th day May, 1941, the said First 
National Bank Warren, for valuable consideration did 
duly assign said judgment unto the said Manley Dobler.” There- 
fore, this question was determined the court, res judicata, and 
under such finding cannot classed judgment coming within 
the purview section 615.1, Code 1946. The judgment Illinois 
conclusive the question issue. 908, section 161; 
Reynolds Lyon County, 121 Iowa 733, N.W. 1096; Worrall 
Des Moines Retail Grocers’ Association, 157 Iowa 385, 138 N.W. 
481; Bowen Bowen, 219 Iowa 550, 258 N.W. 882, and cases cited. 
therefore hold that the judgment question, not being the type 
judgment the contemplation section 615.1, Code 1946, 
the special statute limitations does not apply. 

the second ground the appeal defendant urges that the 
court erred granting motion reopen the case and over- 
ruling defendant’s resistance thereto. The case was one which the 
jury was waived and tried the court. was submitted and nearly 
four months elapsed, but was not yet decided. January 17, 1946, 
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plaintiff filed motion reopen the case, supported affidavit al- 
leging that evidence was necessary the value real 
taken and appropriated defendant. This was resisted the 
defendant but the court granted the order and additional evidence 
was taken pertaining the value the forty acres which plaintiff 
claimed have been appropriated. This was undivided half 
eighty acres Cerro Gordo county, and the court, his order, deemed 
necessary that evidence taken determine the value. the court 
were allow any setoff against defendant’s counterclaim the $6,500 
bond, was necessary that know the value the land order that 
might determine the value defendant’s counterclaim. The claim 
the part the defendant was for the full amount $6,500 with 
interest. The question before the court was upon the amount this 
counterclaim plaintiff, and undoubtedly had right consider 
anything which would tend show its value. Such motion, any 
event, addressed the sound discretion the court and not 
subject review unless there has been abuse thereof. Such dis- 
cretion liberally exercised. C.J. 158, Trial, section 179. 
the same effect see section 181; Thatcher Stickney Bros., Iowa 454, 
N.W. 488; Stark White, 215 Iowa 899, 245 N.W. 337; State rel. 
Mochnick Andrioli, 216 Iowa 451, 249 N.W. 379. 

Upon reopening the case and the hearing evidence defendant was 
permitted and did present additional evidence her own 
value. prejudice defendant was shown, and the error claimed 
defendant this point without merit. 

IV. Defendant also insists that the court was error requiring 
defendant give credit for the half interest the eighty acres taken 
her. will remembered that 1916, contract between 
plaintiff and defendant, the latter assigned the former all interest 
her mother’s estate consideration $6,500 secured bond. 
Ellen Dobler’s estate plaintiff and defendant were the only heirs. 
part the estate Ellen Dobler was eighty acres Cerro Gordo 
county. this eighty acres defendant apparently claimed half in- 
terest, nothwithstanding her 1916 contract. any rate, she did deed 
her daughter 1932 half interest this land. the execution 
the deed she appropriated half interest the eighty acres. 
find later the possession the daughter who, the records 
this court, found 1944 claiming and succeeding securing part 
the rental the said eighty acres. See, Grindey Smith, Iowa, 
465. this case, which take judicial notice part 
our record, find the estate Nelle Grindey claiming and 
securing portion the rental the land for which she had obtained 
deed from her mother 

The court, the present case, found, fact, that March 18, 
1983 the defendant assumed appropriate and transferred deed 


q ? 

q 
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her daughter undivided half interest eighty acres land owned 
her mother her decease, and that said undivided one-half in- 
terest that date was the reasonable value $1,500, and that the 
plaintiff acquiesced the appropriation and transfer said half in- 
terest. That did acquiesce evidenced the fact that claims 
this action the value thereof, and the court properly reduced the 
amount defendant’s counterclaim the value said land the time 
the appropriation, with interest thereon from that date. Defendant’s 
counterclaim, allowed, was $6,500, less the value this land. 


The defendant claims that the court erred fixing this value. 
are not disposed disagree with the court’s conclusion. There 
evidence the valuation, both above and below the $1,500 fixed 
the court. The value fixed was based testimony various 
witnesses who differed some extent, that class 
testimony. unnecessary into the testimony the different 
witnesses. The value real estate question that often comes before 
the court, and neither witness nor judge can fix the value dollar 
just what real estate might worth the market. examining 
the testimony are satisfied that the court fixed reasonable figure 
the approximate valuation the land the time the transfer 
defendant her daughter. The defendant complains that the court ex- 
cluded the evidence sale under foreclosure certain land adjoining 
the land question. The price obtained for land sold execution sale 
hardly measure value, and especially estimating the value 
other land, and the value land other than that under consideration 
is, the practically universal rule, not admissible evidence the 
value the property which the subject the controversy. 
Watkins Wabash Railroad Co., 187 Iowa 441, 113 N.W. 924. See 
Hubbell City Des Moines, 166 Iowa 581, 147 908, Ann.Cass. 
1916E, 592, and Maxwell Iowa State Highway Commission, 223 
Iowa 159, 271 N.W. 883, and cases cited. 

The foregoing disposes the claimed errors the part defendant’s 
counterclaim. hold that far the defendant concerned there 
was error the part the district court. 


VI. the error claimed the part the plaintiff and relied 
upon him for reversal his appeal, asserts that the court erred 
allowing defendant’s counterclaim; that is, the $6,500 obligation 
arising out the 1916 contract, and alleges that the evidence shows 
her longer the owner thereof, having disposed assigning 
the bank the bond given part the contract. not hold 
that the court was error his ruling this appeal. have 
referred the 1916 contract which plaintiff agreed pay de- 
fendant $6,500 exchange for her interest the mother’s estate. From 
the argument gather that this agreement was settlement 


THE BANKING LAW JOURNAL 401 


action apparently commenced set aside the will, and the 1916 con- 
tract was the settlement that action. not find that the plain- 
tiff disputes the fact incurring that indebtedness and giving bond 
secure it. The bond was signed Manley Dobler and two 
sureties. Adah Bawden assigned the bond the National Bank 
Warren, Illinois. The assignment secured notes Mrs. Bawden the 
bank. The mother died 1931, and the agreement pay the $6,500 
became due and payable. The plaintiff purchased the judgment and 
received the assignment the bond. cites Moorman Greene 
Collier, Iowa 138, the effect that all instruments under our statute 
are assignable, and the assignee may maintain action his own 
name that might offer evidence. 

not understand that the assignment the bond the bank 
him cancelled indebtednes the defendant. The trans- 
action was between them. When bought the judgment obtained 
with the evidence his indebtedness the defendant, but that 
did not cancel his obligation pay her the $6,500. The situation here 
differs very materially from that Fischer Klink, 234 Iowa 884, 
N.W.2d 695, 153 A.L.R. 1084. The two cases are not identical nor the 
principle involved the same. 

Mrs. Bawden assigned the note the bank, Dobler bought the 
judgment for which the bond was security. She had right have 
applied her indebtedness him the judgment, his indebtedness 
her $6,500. She also owed him the value the land appropriated. 
out pocket, therefore $3,219.41, and for this entitled 
judgment rem provided the judgment entered the district 
court this case. 

The ruling the court correct. Affirmed both appeals. Affirmed. 


Checks Joint Account Not Payable Over 
Surviving Joint Tenant’s Objections 


Straut Hollinger, Court Chancery New Jersey, Atl. Rep. (2d) 478 


Testator drew checks the order complainant joint ac- 
count standing his name and that defendant. The funds 
deposit the account are payable either payable either 
the survivor. The checks drawn were not presented the 
bank for payment until after testator’s death. 

was held that the defendant, the surviving joint tenant en- 
titled the funds the joint account. decedent testator’s will, 
under the circumstances, cannot control the disposition the funds 


NOTE—For similar decisions see Digest (Fifth Edition) 458. 
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the joint account, direct payment moneys therefrom. The 
checks were not payable out such account over surviving joint 
tenant’s objections even though drawer requested will that they 
honored. 


Suit Helen Straut against Leslie Hollinger, executor the 
last will and testament Herbert Hollinger, and legatee under such 
will and individually, compel payment checks the order com- 
plainant drawn testator before his death joint account standing 
his name and the name named defendant individually. 

Order dismissing the bill advised. 

John Deeney, Teaneck (George Losche, Hackensack, 
counsel), for complainant. 

Keron Chance, for defendant. 


EGAN, Vice about August 1943, Herbert 
Hollinger died and left last will and testament which named his 
nephew, the defendant Leslie Hollinger, executor thereof, and residu- 
ary legatee. 

the third paragraph his will the testator directed: 


“After all burial and other expenses have been paid, give and 
bequeath nephew, Leslie Hollinger, all wordly goods and 
chattels which may heir the time death, with the ex- 
ception that the envelope strong box delivered the party 
whose name and address appears thereon. The envelope contains check 
dated Oct. 12, 1942, which check request honored.” 


The envelope containing the check dated October 12, 1942, referred 
the will was addressed the complainant and was for $500. The 
decedent, few days before his death, drew check dated August 27, 
her favor the amount $200. Both checks were drawn 
joint account standing the names the decedent testator Herbert 
Hollinger and the defendant Leslie Hollinger. 

The checks were not presented the bank for payment during 
testator’s lifetime. The defendant, Leslie Hollinger, after Herbert’s 
death, refused honor testator’s request aforesaid and stopped payment 
the checks claiming the moneys the account belonged him 
the surviving joint tenant. takes the position that the funds the 
joint account are not part decedent’s estate. The complainant in- 
stituted action the New Jersey Supreme Court recover the 
amount the checks. The action came for trial the Bergen 
County Circuit Court before the Hon. Wallace Leyden, who directed 
non suit the conclusion plaintiff’s case. 

The defendant contends (1) that the complainant’s remedy, any, 
law; (2) and that she having elected pursue her remedy there, 
bound her election; (8) that the checks made the decedent 
Herbert Hollinger became void upon his death, they not having been 
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presented for payment, since decedent’s interest the bank account 


upon which the checks were drawn terminated his death; (4) that 
complainant not competent testify concerning any transaction with 
the decedent since suit brought against defendant representative 
capacity; and (5) that the checks were intended gifts and such 
are void since dominion and control the subject matter the gifts 
did not pass complainant prior death decedent. 

believe the circumstances the defendant should prevail this 
proceeding. N.J.S.A. 17:9—5 appears pertinent. provides that: 


“When deposit has been, shall be, made any bank trust 
company transacting business this state, the name two persons, 
payable either, payable either the survivor, the balance 
any part thereof the credit said account including interest 
dividends thereon may paid either said persons during the life 
both and case the death either said persons the balance 
the credit said account including any dividends interest thereon 
shall paid the survivor, and the legal representatives the one 
dying shall not have any claim right thereto notwithstanding that 
such balance any part thereof may have been the property the one 
dying.” 


The money deposit the joint account which the checks 
were drawn became the property the defendant Leslie Hollinger 
survivor upon the death his joint tenant, and there evidence 
that the interest Herbert, the decedent, was other than that joint 
tenant whose interest the account terminated with his death. Rush 
Rush, 138 N.J.Eq. 611, 238. The decedent testator’s will, 
under the circumstances, cannot control the disposition the funds 
the joint account, direct payment moneys therefrom. 

Furthermore, there appears evidence consideration for 
the issuance the checks. The check dated October 12, 1942, for 
$500. was never delivered complainant, and there testimony 
indicating that she had any knowledge its existence. C.J. 205, 
335, states: “Leaving instrument envelope addressed the 
payee among the maker’s own papers with the intention give effect 
legacy his death not sufficient delivery, especially where 
was never brought the payee’s knowledge, where the maker 
had mentioned deposited with certain bank for the payee, but 
actually left among his own private papers.” See also Bills 
and Notes, 78. 

AmJur. 807, par. 32, appears the following: 


“Tt essential ingredient every written contract that 
delivered the party obligating himself someone who has right 
control it; since the delivery evidence the assent the promisor 
and the reception the promisee, consummates the contract. 
general rule, negotiable instrument, like any other written instru- 
ment, has legal inception valid existence such until has been 
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delivered accordance with the purpose and intention the parties. 
Inasmuch actual constructive delivery the final act the 
execution the instrument, essential impart validity the 
paper the signature the maker. Until that done, nullity. 
This rule recognized the Uniform Negotiable Instruments Act, 
wherein prescribed that every contract negotiable instrument 
incomplete and revocable until delivery the instrument for the 
purpose giving effect thereto.” 


Again, the checks were not completed gifts. They were subject 
the control and dominion the maker during his life. Vice Chancellor 
Stevenson, among other things, stated Provident Institution for 
Savings Jersey City Sisters Poor St. Francis, N.J.Eq. 424, 
100 894, 896; affirmed Provident Inst. Saving Jersey City 
Mead, N.J.Eq. 349, 102 1053, that: “It well settled that gift 
cannot effected the delivery check upon ordinary bank 
deposit where the drawer’s account good for the amount. The 
reason that until the check cashed the drawer may stop payment. 
such case the donative purpose may absolute when the check 
given, and ten minutes, ten hours, ten days later, any time 
before the check has been cashed, such donative purpose may 
wholly changed and abrogated. The fundamental principle the law 
gifts that the gift, effective, must place the thing donated 
beyond the control the donor. Where check bank deposit 
given for value, often operates equitable assignment, but 
such not the case where check given the payee pure dona- 
tion.” The Vice Chancellor further declared. “Equity will not aid 
incomplete gift. Until legal gift has been effected vest property 
the donee, the only party who has any right calling for consideration 
the transaction the donor, and that right part the great and 
sacred right which the law insures every one under certain limitations 
and conditions dispose his own property accordance with his 
own wish and will.” 


“Although there are few cases apparently the contrary, the rule 
now generally adopted that under sections the Uniform Negotiable 
Instruments Act providing effect that check draft, itself, does 
not operate assignment the funds the hands the drawee 
available for the payment thereof, attaching creditor, receiver, as- 
check draft has right the funds drawn upon which superior 
that the payee holder, where such check draft not presented 
for acceptance payment until after the attachment the insolvency 
the drawer until after his death, unless such check draft, to- 
gether with other evidence, held court equity show 
assignment fact. may stated corollary, therefore, that the 
clear weight authority supports the view that the provisions the 
Uniform Negotiable Instruments Act negative the character check 
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draft assignment, legal equitable, not only between the 


holder and drawee, but also between the holder and persons who derive 
the rights from the drawer after the delivery, but before presentment 
the drawee.” 

The views hereinabove expressed are dispositive the pending issue, 
and not deem necessary discuss the other contentions above 
enumerated. 


Under the facts must advise order dismissing the bill. 


Duty Care Required Trust Company With 
Regard Collateral Assets 


Montclair Trust Co. Star Co., Court Chancery New Jersey, Atl. 
Rep. (2d) 481 


agreement trust company was assume with reference 
the liquidation the assets which took collateral the re- 
sponsibility administer and manage the purchased assets, without 
any service charge the corporation, giving said assets the same 
care and attention though the assets remained its own portfolio, 
and having all powers needful the proper administration said 
assets. was held that the trust company was required exercise 
such care prudent business men exercise regard their own 
property similar kind under similar circumstances. 


Suit Montclair Trust Company against the Star Company 
foreclose certain mortgages wherein defendant counterclaimed, con- 
solidated with suit the Star Company against Montclair Trust Com- 
pany for injunctive relief and accounting. 

Decree advised favor Montclair Trust Company for balance 
principal due promissory note and interest, and bill the Star Com- 
pany dismissed. 

Boyd, Dodd, Keer Booth (Ernest Keer, Jr., appearing), 
Montclair, for Montclair Trust Co. 

Carpenter, Gilmour Dwyer (James Carpenter, Jr., appearing) 
Jersey City, for Star Co. 


STEIN, Vice Chancellor—The above entitled actions were con- 
solidated order the Court. The bill complaint docket 144— 
167 was filed Montclair Trust Company, hereinafter referred 
Trust Company, foreclose certain mortgages pledged collateral 
with the Trust Company The Star Company, hereinafter referred 
Star, secure payment promissory note dated December 30, 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 1269. 
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1936, the sum $525,000 payable upon demand, and upon which 
there was due the time the bill complaint was filed alleged 
therein $273,959.99 and interest from June 1945, the rate 
per annum. 

Before process was served the suit Trust Company Star brought 
its bill against the Trust Company for injunctive relief and accounting, 
docket 148—545. 

Prior the fall Trust Company was carrying among its 
assets, stocks, bonds, mortgages, real estate and notes which had been 
acquired years prior 1930 and which had been unable liquidate. 
that situation fourteen directors and former directors the Trust 
Company, the fall 1936, following conferences, committee meetings, 
etc., respect the condition the assets the Trust Company, 
entered into written agreement bearing date December 14, 1936. 
The agreement provided that the subscribers, aggregating not less than 
$500,000, would purchase stock corporation formed, con- 
tribute such amount trust fund, for the purpose purchasing from 
the Trust Company certain assets following general classification enu- 
merated the agreement. 

Within sixteen days from the date the execution said agreement, 
and December 29, 1936, there was formed behalf said directors 
and former directors the corporation known The Star Company, and 
said company purchased from the Trust Company certain its assets, 
paying the consideration therefor cash and the execution the 
promissory note aforementioned, which assets purchased were then 
pledged mortgaged Star the Trust Company secure the pay- 
ment the note. the following day the note, deeds, bonds, mort- 
gages, assignments, and reassignments collateral were drafted and 
executed. The only agreement after that date which was executed 
any the parties, other than relation the sale release the 
assets which Star pledged with the bank, was agreement dated 
January 23, 1937, between the original fourteen directors and the Trust 
‘Company. 

The agreement made between the fourteen directors and former 
directors and the Trust Company, bearing date December 14, 1936, 
admitted the pleadings also the agreement December 29, 
1936, which Star offered purchase certain assets the Trust 
Company, and that said offer was immediately accepted and the sale 
such assets accomplished December 30, 1936. 

The agreement December 14, 1936, recites that the individuals 
mentioned therein are have been directors the Trust Company and 
“desire, for the benefit said Trust Company relieve said Trust 
Company the burden carrying its portfolio certain assets which 
cannot immediately liquidated.” The method which this was 
accomplished set forth paragraph one the agreement which 
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provides that the subscribers the agreement agree with the Trust 
Company cause formed corporation with all powers 
purchase from Montclair Trust Company certain assets more fully 
hereinafter set forth.” The agreement then provides for the issuance 
stock the subscribers the corporation formed and for the 
making contract subsequently executed which the Trust 
Company will agree with the corporation “to administer and manage 
the purchased assets, without any service charge the corporation, 
giving said assets the same care and attention though the assets 
remained its own portfolio, and having all power needful the 
proper administration said assets.” That losses might occur the 
liquidation some the assets was recognized when the twelfth 
paragraph thereof where provided, that computing profit 
recovery, “the purchased assets shall treated whole, the profit 
one item being used off-set against loss others, the intention 
being that upon eventual liquidation all the purchased assets, any 
net profit, after the corporation shall have liquidated all its indebted- 
ness and shall have returned the subscribers the amount sub- 
scribed plus interest the rate (later reduced agreement 
1%) shall paid the Montclair Trust Company.” 

the foreclosure suit Star filed answer and counterclaim and also 
brought its independent bill complaint against the Trust Company 
which counterclaim and original bill complaint substantially prays 
for identical relief, namely, accounting for amounts received the Trust 
Company the liquidation the assets purchased the Star and for 
credit Star said note, “for the difference between the amount 
credited the same and the true value assets sold,” and generally 
for the difference face value the collateral and the amounts 
received and injunctive relief from further proceedings the foreclosure. 

Star predicates its right relief upon the charge that the Trust 
Company violated what claims was fiduciary obligation. further 
charges that the whole purpose the formation Star and the con- 
summation the transactions between and the Trust Company “was 
provide for slow and orderly liquidation said assets when they 
reached the book value thereof that the liquidation said assets 
was postponed for long period was necessary, that the 
complainant corporation might assured recovering the full price 
paid the defendant Trust Company for said 

not find from the evidence and the agreements that was con- 
templated the parties that there was liquidation the 
pledged assets until they reached the book value thereof, nor that the 
liquidation was postponed for long period was necessary 
bring about that result. Such claim contrary the agreement 
January 23, which provides that any proceeding which the 
Trust Company may institute legal action which may take en- 


4 


408 THE BANKING LAW JOURNAL 


force payment collection the note, any renewal renewals 
thereof, will credit against the sum then due and unpaid thereon 
amount equal any and all cash dividends, other dividends and 
when converted into cash, declared and paid Starr and received 
Trust Company. 

the agreement December 14, 1936, reference made the 
degree responsibility which the Trust Company was assume with 
reference the liquidation the assets which took collateral, 
follows: administer and manage the purchased assets, without 
any service charge the ‘corporation,’ giving said assets the same care 
and attention though the assets remained its own portfolio, and 
having all powers needful the proper administration said assets.” 
The degree care thus required did not exceed that required any 
pledgee, namely, such care prudent business men exercise regard 
their own property similar kind under similar circumstances. 
The agreements and the minutes both corporations invariably refer 
the transaction purchase the stocks, bonds, mortgages and 
real estate Star. 

The witness, Francis Crawley, one the parties the con- 
tract December 14, 1936, complained that some the assets his 
opinion were sacrificed. appeared from his testimony that the assets 
which complained were disposed during the period when, 
himself described it, “the market was dead,” but that felt 
would come back. Even though the market had come back, wisdom 
after the event not the test responsibility. Cross’ Estate, 117 
N.J.Eq. 429, 176 101. this witness testified that the 
stockholders Star annually received statement from the treasurer 
Star which reflected all losses all property, including participations, 
all notes and everything else” and that never made any objection. 
Such was also the testimony Crawley, the president Star, 
who said familiarized himself with the financial report submitted 
the treasurer and was satisfied that disclosed the situation regard 
Iquidation assets, and that registered objection, and that 
statements were regularly sent the stockholders. The minutes 
the Trust Company and those Star show that during the period from 
1936 the stockholders Star were regularly advised the maner 
which the liquidation the pledged assets was proceeding and ob- 
jection thereto was made. 

Ten years have elapsed since the making the agreements between 
the Trust Company and Star during which period the liquidation 
the collateral proceeded with knowledge the part Star all 
material facts during all which period Star remained inactive and 
abstained from impeaching the agreements and all acts thereunder. 
This amounts acquiescence. Basen Clinton Trust Co., 115 
546, 181 67; McSweeney Equitable Trust Co., 127 N.J.L. 299, 305, 
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right rely upon the agreements with the pledgor and rely upon the 


pledgor’s acquiescence the disposal said assets and the liquidation 
the same. Morris Canal Banking Co. Lewis, N.J.Eq. 323, 329, 
332. 

Generally, there has been unreasonable delay asserting claims, 
party knowing his rights does not seasonably avail himself means 
hand for their enforcement, but suffers his adversary incur expense, 
change his position, there has been actual passive acquiescence 
the performance the act complained of, equity will refuse her aid. 

Decree will advised favor Montclair Trust Company for 
the balance principal due promissory note and interest therein 
provided. And the bill complaint The Star Company will 
dismissed. 


Status Renewal Note 


Schwab Schlumberger, Supreme Court Texas, 198 Rep. (2d) 


The giving new note for previous indebtedness generally 
treated new contract, which merges the previous obligation, 
and results the new substituted agreement becoming the evi- 


dence the indebtedness. 

However, this rule has reference primarily the evidence 
the debt and the remedy for its enforcement. The giving 
note for debt evidenced former note does not extinguish 
the original indebtedness unless such the intention the parties. 
Such intention never presumed. The burden proving the 
discharge novation therefore upon him who asserts it. 
general the renewal merely operates extension time 
which pay the original indebtedness. The debt not thereby 
increased. remains the same. substance and fact 
the same indebtedness evidenced new promise. 


Action Schlumberger Well Surveying Corporation against 
Schwab and Schwab and another recover note. 
review judgment the Court Civil Appeals, 195 S.W.2d 412, 
affirming adverse judgment, named defendants bring error. 

Judgments the Court Civil Appeals and the County Court 
Law reversed, and judgment rendered. 

Barkley, Jesse Pardue and Herbert Tigner, all 
Houston, for petitioners. 

Elliott Johnson and Horace Wells, both Houston, for 
respondent. 

FOLLEY, suit was filed the respondent, Schlumberger 
Well Surveying Corporation, against Company, corpora- 


NOTE—For similar decisions see Digest (Fifth Edition) 338-352. 
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tion, and Schwab and Schwab, officers and directors thereof, 
recover upon promissory note the sum $618, dated January 
1941, payable the order respondent, signed Company, 
per Schwab, President, and attested Schwab, Secretary, 
the same being executed the Schwabs only their capacities 
officers the corporation. 

The corporation’s right business Texas had been forfeited 
the Secretary State July 1940, because the failure 
pay its franchise tax. The indebtedness evidenced the note origi- 
nated 1938 and 1939 when respondent did some well surveying for 
the corporation. was the form open account until April 
1939, when the corporation executed its first note for the amount due 
respondent. Thereafter, six renewal notes were executed the cor- 
poration prior the forfeiture its right business. Then, 
after the forfeiture, and while its right business was suspended, 
the seventh renewal note, the one sued upon, was executed for the 
same indebtedness pursuant correspondence solely the name 
the corporation. letter accompanying the note sent respondent, 
the president the corporation, his official capacity, stated that 
some progress had been made the company its efforts refinancing, 
but that the same had not been completed. further stated that 
“is our intention keep this note alive until more satisfactory 
settlement can made.” Thereupon, the sixth renewal note was 
cancelled and returned the corporation, had been the case 
the former renewals. There was nothing the correspondence ex- 
changed between the parties, nor the seventh renewal note, indicate 
the assumption personally any liability the part the Schwabs. 

The respondent sought judgment against Schwab and 
Schwab solely reason the provisions article 7091, Vernon’s Ann. 
which, upon the forfeiture right busi- 
ness, fixes personal liability upon the directors and officers thereof 
for debts the corporation created incurred after such forfeiture 
with the knowledge, consent and approval such officials. 

Respondent recovered judgment against the corporation and both 
officials the trial court, but only the Schwabs, who are petitioners 
here, appealed the court civil appeals. The judgment against 
the corporation was thus not before that court, nor before this 
court. The court civil appeals affirmed the recovery against peti- 
tioners upon the theory that they were personally liable under the 
statute. 195 S.W.2d 412. 

Although would ordinarily have jurisdiction the appli- 
cation for writ error reason the amount controversy, 
assume jurisdiction because the construction statute involved. 
Section Art. 1821, Vernon’s 

The material portions article 7091 are follows: Each 
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director and officer any corporation whose right business within 
this State shall forfeited shall, any and all debts such 
corporation which may created incurred, with his knowledge, 
approval and consent, within this State, after such forfeiture any 
such directors officers, and before the revival the right such 
corporation business, deemed and held liable thereon the 
same manner and the same extent such directors and officers 
such corporation were partners.” 

Many statutes similar nature have been enacted various juris- 
dictions making the directors other officers corporation liable for 
its debts where they are guilty official delinquencies, such failure 
file the required annual reports; making false reports; allowing debts 
exceed certain proportion the capital stock; paying dividends 
wrongfully; transacting corporate business before the capital stock 
certain proportion thereof has been subscribed for paid; transferring 
property the corporation after becomes insolvent; for creating 
incurring debts after the forfeiture the corporation’s charter right 
business. Am.Jur.999, Sec. 1057; C.J.S., Corporations, 910, 
344; Fletcher Cyclopedia Corporations, Permanent Edition, Vol 
649, Sec. 1200. Such statutes, though held remedial some in- 
stances, are also penal nature, and generally held that they must 
strictly construed and cannot extended beyond the clear import 
their language. 

will noted that the statute involved fixes liability upon the 
directors and officers corporation only for debts “created in- 
curred” after the forfeiture the corporation’s right business. 
The words “created” and “incurred,” used the statute, have 
clear and well-defined meaning. The word “create” means “To bring 
into existence something which did not exist.” Words and Phrases, 
Perm.Ed., 331; Roth State, 158 Ind. 242, N.E. 460, 469. The 
word “incur” defined Ashe Youngst, Tex. 123, 125, S.W. 
454, 455, ‘Brought ‘occasioned,’ ‘caused.’” view these 
definitions debt was “created” “incurred” the renewal the 
note because the obligation theretofore existed. thus seems obvious 
that the liability imposed under the statute only for debts. contracted 
after the forfeiture the right business, and has application 
the renewal obligations arising prior thereto. Providence Steam- 
Engine Co. Hubbard, 101 188, L.Ed. 786; Am.Jur. 1008, 
Sec. 1071. 

Fletcher Cyclopedia Corporations, Permanent Edition, Vol. 
738, Sec. 1258, with reference such statutes, said: “The renewal 
previous note given the company does not constitute violation 
the statutes because the renewal note indebtedness ‘incurred’ 
within the meaning that term used the statutes. Nor the 
execution renewal note the contracting debt.” 
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support that proposition are the following cases: Griffin 
Long, Ark. 268, 131 S.W. 672, L.R.A., N.S. 855, Ann.Cas.1912B, 
622; Parsons Rinard Grain Co., 186 Iowa 1017, 173 N.W. 276; Lewis 
Montgomery, 145 30, N.E. 880; Phoenix Third Nat. Bank 
Martin, 219 Ky. 579, 293 S.W. 1064; Sullivan Sullivan Manufacturing 
Co. 341; Murphy Penniman, 105 Md. 452, 282, 121 Am. 
St.Rep. 583; Hoyt Hasse, 187; City Los Angeles 
Teed, 112 Cal. 319, 580; National Bank Rutland Paige’s Ex’r, 
Vt. 452. 

There authority the contrary this state. The cases hold- 
ing the officers corporation liable under article 7091 were with 
respect transactions arising subsequent the forfeiture the 
corporation’s right business, and even then they are not liable unless 
the new indebtedness was incurred with their knowledge, approval 
and consent. Whitehead Bulkley, Tex.Civ.App., S.W.2d 1112; 
Young Terrace Improvement Co., Tex.Civ.App., S.W.2d 180; 
Groce-Parrish Co. Yakey, Tex.Civ.App., S.W.2d 273; Guerra 
Contreras, Tex.Civ.App., S.W.2d 295. 

case that have been able find, this any other juris- 
diction, has officer corporation been held personally liable where, 
his official capacity, merely renewed pre-existing debt the 
corporation. subject him such unjust and unreasonable penalty 
would contravene the clear import the statute and transcend the 
legislative intent. 

The statute was meant prevent wrongful acts culpable officers 

corporation, and was for the protection the public and particularly 
those dealing with the corporation. was not punish worthy and 
diligent officials who honest efforts attempt protect and preserve 
the rights and properties both the corporation and its creditors. 
indebtedness here involved was valid and subsisting, was the 
duty the officers the corporation recognize its validity, and, 
far their power, provide for its payment make proper ar- 
rangements for its deferment. This the officers did, indicating their 
desire keep the debt “alive” until more satisfactory settlement could 
made. Manifestly, under the rule strict construction, they should 
not charged with this statutory liability merely for recognizing 
debt which had theretofore become binding the corporation. 

true, held the court civil appeals, that the giving 
new promise for previous indebtedness generally treated new 
contract, which merges the previous obligation, and results the new 
substituted agreement becoming the evidence the indebtedness. 
Benson Phipps, Tex. 578, S.W. 1061, 128; McNeill 
Simpson, Tex.Com.App., 835. 

However, this rule has reference primarily the evidence the 
debt and the remedy for its enforcement. The giving new note for 
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debt evidenced former note does not extinguish the original in- 
debtedness unless such the intention the parties. Such intention 
never presumed. The burden proving the discharge novation 
therefore upon him who asserts it. general the renewal merely 
operates extension time which pay the original indebted- 
ness. The debt not thereby increased. remains the same; 
substance and fact the same indebtedness evidenced new promise. 
Chapman Crichet, 127 Tex. 590, S.W.2d 360; Scott Atchison, 
Tex. 76; Id., Tex. 384, 385; Cooper Grocery Co. Strange, Tex. Com. 
App., S.W.2d 609; Rushing Citizens’ Nat. Bank, Tex.Civ.App., 162 
S.W. 460, writ refused. Hence, the new agreement made behalf 
the corporation did not create incur new debt within the meaning 
the statute. merely created new evidence existing indebtedness. 
National Bank Rutland Paige’s Executor, Vt. 452, 457. Surely 
the legislature this enactment did not intend impose personal 
liability which would, effect, deprive the officers and directors 
corporation the right substitute one evidence indebtedness 
for another when their discretion they might think for the best 
interests the stockholders and creditors so. our opinion 
that the holding the court civil appeals the contrary erroneous. 

The judgments trial court and the court civil appeals are 
both reversed and judgment here rendered that respondent take 
nothing against petitioners, Schwab and Schwab. 


Funds Deposited Constituted Preferred 
Claim Against Bank 


Fidelity Casualty Co. New York Niles Bank Co., Court Common 
Pleas Ohio, Rep. (2d) 229 


Where Sanitary District passed resolution designating bank 
one the depositories its funds, was held that the deposits 
the District with the bank were not made the manner required 
statute, that the bank was never selected temporary 
assistant treasurer. 

While this deposit, had been made legal manner, would 
have required the bank pay not less than nor more than per 
cent interest, and while the bank actually did pay interest the 
funds, that does not change the nature the deposit. The deposit 
was illegally made, and therefore, the bank should not have paid any 
interest thereon; and, being illegally made, the bank never became 
the owner the funds, title passed, relation debtor and 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 158. 
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creditor was established, and the funds deposited constituted 
preferred claim when the superintendent banks took over the bank 
for liquidation. 


Action the Fidelity Casualty Company New York against 
the Niles Bank Company Niles, Ohio, and others. 

Judgment for defendants accordance with opinion. 

Howell, Roberts Duncan, Cleveland, for plaintiff. 

MacQueen, and Paul Hodge, both Niles, for defendants 
Niles Bank Co. and Niles Holding Co. 

Barnum, Youngstown, for defendant Mahoning Valley Sani- 
tary Dist. 


GRIFFITH, timely request was made for this Court make 
separate findings fact and conclusions law. These findings should 
respond the questions fact, and all the issues raised the case; 
and, for that reason, may somewhat lengthy order cover all 
the material issues presented for determination. 


Finding Facts. 


The plaintiff, The Fidelity Casualty Company New York, 
corporation engaged the business writing surety bonds, and au- 
thorized write casualty insurance generally. 

The defendant, The Niles Bank Company, Ohio bank doing 
general banking business Niles, Ohio; and the successor The 
Niles Trust Company. 

The defendant, The Mahoning Valley Sanitary District, Ohio 
corporation, operating sanitary water district Trumbull and Ma- 
honing Counties, Ohio. 

The Niles Holding Company Ohio corporation, formed for hold- 
ing and liquidating certain assets the former The Niles Trust Company. 

February 17, 1926, The Mahoning Valley Sanitary District passed 
resolution, designating The Niles Trust Company one the de- 
positories its funds; and time did ever designate The Niles 
Trust Company temporary, assistant treasurer the District. 

The plaintiff bonding company, December 15, 1930, the re- 
quest The Niles Trust Company, executed $50,000.00 bond; guar- 
anteeing The Mahoning Valley Sanitary District the payment the 
District deposit; which bond number 1302341, and was force from 
December 15, 1930, December 15, 1931. 

The Niles Trust Company, its application for the bond, repre- 
sented that was the legal depository The Mahoning Valley Sanitary 
District funds; and, reliance upon this representation, the plaintiff 
executed the bond. 

September 28, 1931, the superintendent banks Ohio took 
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possession The Niles Trust Company for liquidation, because its 
insolvent financial condition. 

this date the closing the bank, the district had 
with the bank $435,379.07; and the district held collateral the face 
value $376,000.49, but actual value $310,160.48, and additional 
collateral $77,400.00 mortgages. 

The district made demand plaintiff for payment the full amount 
the bond; and, January 12, 1932, the plaintiff paid the district 
$50,000.00; and the district thereupon assigned the bonding company 
undivided interest said deposit The Niles Trust Company 
the amount $50,000.00, thereby subrogating the bonding company 
the extent $50,000.00 all its rights recovery against the 
bank. 

The bank was reorganized under the name The Niles Bank Com- 
pany, opening for business June 15, 1933. 

While the progress reorganizing, November 11, 1932, the 
reorganizing committee, part the program leading the reopen- 
ing the bank, offered settle the claim the plaintiff forty-two 
cents the dollar; which offer the plaintiff rejected: and, after further 
negotiation, the committee offered pay the plaintiff per cent the 
face amount the claim $50,000.00; which offer plaintiff 
agreed accept, full settlement its claim common creditor, 
shown contract marked plaintiff’s exhibit 

was the belief all parties the claim was that 
common creditor, and this belief continued for over one year there- 
after. 

Application was made case No. 36222 the Common Pleas Court 
Trumbull County, The Niles Trust authority 
resume business; and after the proper legal proceedings were had the 
name The Niles Trust,Company was changed that The Niles 
Bank Company; and the court, upon final hearing, made order and 
findings set forth the journal entry the case marked Bank De- 
fendant’s Exhibit 

June 15, 1933, the day the opening the bank, The Niles 
Bank Company paid plaintiff $25,000.00; and the plaintiff executed 
and delivered receipt which evidence, 

September 22, 1934, The Niles Bank Company paid the dis- 
trict $147,610.98, being entire balance owing from the bank the 
district, and the district turned back the bank all the collateral and 
securities then held. 

December 30, 1934, the attorney general Ohio, upon the appli- 
cation William Gibbons, treasurer the Mahoning Valley Sanitary 
District, rendered opinion the effect that the district claim was 
not common general claim, but was preferred claim; reason 
the fact that the bank had received deposits without having been made 
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legal depository, and, therefore, held said funds trust for the district. 

the 17th day February, 1928, and for long period time 
thereafter, Jacob Waddell was one:of the directors and president 
the Mahoning Valley Sanitary District; and also was president and di- 
rector The Niles Trust Company until was closed, and thereafter 
was the first president The Niles Bank Company until his death 
August 1939. 


Conclusions Law. 


The deposits the district with The Company were 
not made the manner required G.C. Sec. 6602-79, that the bank 
was never selected temporary assistant treasurer; nor did the 
bank give good and sufficient bond temporary assistant treasurer. 
$50,000.00 bond not good and sufficient bond for half million 
dollar deposit. 

While this deposit, had been made legal manner, would have 
required the bank pay not less than nor more than per cent in- 
terest, and while the bank actually did pay interest the funds, that 
does not change the nature the deposit. The deposit was illegally 
made, and, therefore, the bank should not have paid any interest thereon; 
and, being illegally made, the bank never became the owner the funds, 
title passed, relation debtor and creditor was established, and 
the funds deposited constituted preferred claim when the superin- 
tendent banks took over the bank for liquidation. 

The bank was trustee for the funds deposited, during the years the 
bank was functioning; and when the bank was found insolvent 
the banking department, and closed, and taken over the superin- 
tendent banks, the funds deposit had preference over general 
common creditors. The plaintiff became subrogated both written 
which paid the district January 12, 1932. 

The ultimate question this lawsuit is: Whether this preferred 
claim was released the plaintiff. 

Admittedly the bank, the district and the bonding company dealt 
with this claim common claim throughout, and until after the 
settlement. 

far the evidence discloses, none the parties the liquidator 
knew the true nature the deposits until months after the settlement 
was had; but that lack knowledge the part all did not alter the 
nature the deposit. 

So, when the bank went into liquidation, the finding the court 
that the claim the owner the deposit was preferred claim. 

There evidence fraud practices the part any 
the parties this suit. 

determining the question settlement may consider several 
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elements, seeking ascertain just what was intended the parties 
the time: 

The written contract November 11, 1932; 

The plaintiff’s written receipt June 15, 1933; 

Correspondence agents with the home office, prior 
the settlement; 

Testimony various witnesses, and the conduct the parties, 
and the surrounding facts and circumstances; for the purpose giving 
effect the language the contract and receipt. 

When the district filed its claim with the liquidator, didn’t ask for 
preference but filed common creditor; and didn’t seek perfect 
any claim preferred creditor. 

The court heard the matter, and ordered re-opening the bank. 
The plaintiff was court its claim common creditor, and its 
claim, whatever its nature, common preferred, existed the time 
the hearing court the bank’s application. 

the time when the bank paid over the $25,000.00 the plaintiff, 
June 15, 1933, the morning the opening the bank, the dis- 
trict had not been paid full its deposit claim; and, therefore, the 
plaintiff had present, existing, enforceable claim against the bank 
right subrogation. Its claim was contingent upon the district being 
paid full some future date; and, had the district never been paid 
full, the plaintiff never would have had any enforceable claim. 

Before the agreement settlement was made, the bank was not obli- 
gated pay the plaintiff any amount money. 

Prior the settlement, the plaintiff had met with the reorganizing 
committee; for the purpose reaching settlement, each party desiring 
settlement. 

The plan the reorganizing committee, for the re-opening the 
bank, was submitted the plaintiff; and the plaintiff had before de- 
tailed financial statements the condition the proposed bank 
opened. The plaintiff had before it, the time settlement, the in- 
dustrial and economic conditions the community which the proposed 
bank would function; its population, and the ability 
meet their mortgages the bank. The plaintiff having control over 
the speed the liquidation, and with full knowledge all the circum- 
stances then existing, entered into the agreement November 11, and 
executed the receipt June 15. 


The re-opening the closed bank was only possibility Novem- 
ber 11, was contingent upon the settlement various claims, 
among them the claim the plaintiff; and the plaintiff agreed 
liquidate its claim, and accept full its claim sum equiva- 
lent per cent such claim: “it the desire the parties fully 
liquidate the claim said surety company against said bank”. 
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The whereas clause this agreement sets out the statement that 
the plaintiff has become common creditor the bank; and was the 
intention the parties fully liquidate any and all claims that may 
have against the bank. 

Relying upon this written agreement, The Niles Trust Company 
proceeded petition the court for re-opening the bank; and the 
order issued authorizing the re-opening the bank, June 15, 1933; 
the morning the opening the bank paid the plaintiff $25,000.00 
immediately, and the plaintiff delivered the bank the receipt for 
same, which receipt recites that the intention this receipt re- 
lease The Niles Bank Company from any and all liabilities whatever 
nature growing out the said Surety Company having paid 
various political subdivisions having deposits public funds The 
Niles Trust Company previous its closing. 

The has availed itself some the benefits the plan 
re-organization the bank which this court approved, and now asks 
the court treat invalid the contract settlement made and 
the re-organizing committee the bank; and seeks recover against 
bank with its additional assets because the plaintiff, the 
bank, the district and this court didn’t, the time, know that the claim 
presented the liquidator, honored him, represented the 
court was truth preferred claim. 

This release, was not the release gilt-edged enforceable claim, 
was compromise liability uncertain value; and the plaintiff con- 
sidered beneficial itself enter into it.: True that the true 
nature the claim was not then known the plaintiff; but that was 
merely error judgment the part the plaintiff the time the 
execution the compromise settlement. 

The re-organization decree ordered the bank pay all trust funds 
full. The district’s deposits were truth trust funds, but they were 
set the petition, and had been presented common creditor funds; 
and the court order referred to, and covered only the trust funds the 
pleadings and the evidence disclosed the hearing; and was the find- 
ing the court the time that the plaintiff was common creditor, 
and the plaintiff submitted that finding and bound thereby. The 
plaintiff released its rights the trust funds making the settlement 
with the bank, well its rights common creditor. Mr. Duncan 
and Mr. Caverly’s testimony showed that the plaintiff, the time 
settlement, regarded its deposits common creditor. The bonding 
company released the bank “from any and all liabilities whatsoever 
kind nature growing out of” its having paid the district for its deposits 
with the closed bank. 

This language broad enough cover all demands possible causes 
action, whether not the plaintiff knew the true nature the claim. 

Mr. Wilder’s testimony showed that was his understanding that 


a 
I 
q 


THE BANKING LAW JOURNAL 419 


the settlement entered into was full and complete settlement 


all claims the plaintiff, regardless their nature. 

Mr. MacQueen’s testimony showed that was his understanding 
that the $25,000.00 paid the bonding company the bank purchased 
full, complete and final discharge any and all claims, real and 
imaginary, and fictitious, either then existing the future”. 

Construing the agreement November 11, 1932, together with the 
receipt January 15, 1933, with all the surrounding circumstances 
mind, the conclusion this court that the plaintiff released all its 
claims against the bank. 

The bank being released, follows that the other two defendants 
were released. 

The decision this court that the plaintiff must denied relief; 
and the petition the plaintiff is, therefore, denied and dismissed. 


Discharge Promissory Notes Not Established 
Oral Release Renunciation 


Isbell Flippen, Supreme Court Appeals Virginia, Rep. (2d) 


renunciation claim promissory note must writing 
unless the instrument delivered the person primarily liable 
thereon. 

the instant case there evidence that the notes were ever 
delivered the primary obligor, and hence their discharge cannot 
established evidence oral release renunciation. 


Suit Norman Flippen, executor the estate John 
Wood, deceased, against Clarence Isbell, administrator the 
estate Ben Wood, deceased, and others foreclose deeds trust 
securing certain notes. From decree for plaintiff, the defendants appeal. 

Affirmed. 

Fulton and McC. Finnigan, both Richmond, for 
appellants. 

May, Simpkins, Young and Rudd, Richmond, for appellee. 


EGGLESTON, J.—On June 18, 1929, Ben Wood executed and 
delivered his brother, John Wood, promissory note the 


principal sum $18,000, payable bearer five years after date, and 


bearing interest the rate six per cent per annum. This principal 
note and series notes representing the interest obligation were 
secured deed trust, even date, from the debtor Norman 


NOTE—For similar decisions see Digest (Fifth Edition) 1216. 
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Flippen, trustee, covering certain real estate the city Richmond. 
further security for the payment the debt, Ben Wood executed, 
the same day, assignment his brother the rents from certain 
the properties. 

November 29, 1933, Ben Wood executed and delivered his 
brother another note the principal sum $3,000, with interest 
thereon the rate six per cent. per annum, payable bearer 
June 18, 1934. the same time the debtor executed another deed 
trust Norman trustee, secure the $3,000 note 
and the note $18,000 which had previously executed. This deed 
trust covered some the property which had been included the 
former deed trust, and other property well. 

September 1935, John Wood, the holder these notes, 
died leaving will which named the Richmond Trust Company 
and Norman executors. The Trust Company having 
declined act, Flippen qualified the sole executor. 

July, 1938, Norman Flippen, executor the estate John 
Wood, deceased, filed bill the court below, setting out the above 
facts and alleging that default had been made the payment both 
debts secured. Inasmuch (the complainant) was both the holder 
the notes and the trustee the two deeds trust, prayed 
the aid court equity foreclosing the obligations. 

Ben Wood filed joint demurrer and answer. The demurrer was 
general language and alleged merely that the bill failed state 
cause action. 

While the answer admitted the execution the notes and deeds 
trust, denied that the defendant had received full consideration there- 
for. alleged that these supposed obligations had been executed for the 
purpose protecting the defendant “against his creditors,” and 
prevent their instituting foreclosure proceedings against his properties. 
Moreover, the defendant alleged that John Wood had “never 
intended” that whatever amounts (John) might have expended 
for his (Ben’s) benefit, “should ever returned repaid him 
any one else for him;” that repeatedly during his lifetime John 
Wood had told the defendant his intent renounce these claims, 
and that such renunciation had been repeated his (John’s) will. 

Depositions behalf the complainant were taken the fall 
1939. Those behalf the defendant were taken February and 
March, 1945. the meantime Ben Wood had died, without having 
testified, and the suit against him was revived the name Clarence 
Isbell, his administrator. 

After consideration the depositions, the lower court entered 
decree establishing both notes “valid and subsisting obligations 
against the estate Ben Wood and favor the estate John 
Wood,” fixing the amount due, and entering judgment thereon. From 


THE BANKING LAW JOURNAL 421 


this decree Isbell, administrator the estate Ben Wood, and others, 
have appealed. 

The first claim the appellants that the lower court erred 
overruling the demurrer. Here the argument, comprehend it, 
that since the will John Wood did not specifically authorize him 
so, the executor had right institute the present suit. 

This contention lacking merit that hardly needs dis- 
cussion. Code, 5377, provides that, “It shall the duty every 
personal representative administer, well and truly, the whole person- 
estate his decedent.” 

One the primary obligations the personal representative 
collect the assets the estate, which, course, includes the duty 
reduce choses action judgment. Wills and Ad- 
ministration, 160, 372; Minor’s Institutes, Ed. Rev., 580; 
Am. Jur., Executors and Administrators, 221, 222, 495. 

Indeed, failure proceed promptly with the collection assets 
due the decedent’s estate negligence, for which the personal representa- 
tive may liable under Code, 5406. See Virginia Surety Co. 
Hilton, 181 Va. 952, 62. 

The principal contention Ben Wood’s administrator that John 
Wood made his brother, Ben, gift such funds were neces- 
sary take the claims Ben’s pressing creditors; that John never 
intended exact repayment these advances; and that the notes, 
deeds trust and assignment rents were taken merely protect 
Ben from his own improvidence. 

Mr. Flippen, the executor John Wood’s estate, member 
the Richmond Bar, testified that represented both brothers 
settling Ben’s obligations with funds advanced for the purpose John; 
that (Flippen) received the funds from John and disbursed them 
taking Ben’s pressing obligations. Mr. Flippen said that prepared 
detailed statement these advances which Ben acknowledged 
writing correct. copy this statement and acknowledgment 
the printed record. 

According his further testimony, Mr. Flippen prepared the notes, 
deed trust and assignment rents executed Ben Wood June, 
1929, evidencing and securing these advances which amounted little 
over $18,000. all these transactions, Mr. Flippen testified, neither 
John nor Ben said did anything indicate that the documents 
signed Ben were regarded otherwise than valid and legal 
obligations binding Ben repay the advances which his brother, 
John, had made for him. 

Moreover, Mr. Flippen said, continued act John Wood’s 
legal adviser until the latter’s death 1935. drew John Wood’s 
will 1931, and was named therein one the executors. Through- 
out this entire period John Wood said nothing his counsel 
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indicate that his advances Ben were gifts, that (John) regarded 
Ben’s obligations him otherwise than what they purported be. 

Under the assignment rents executed Ben Wood June, 1929, 
the income from the specified properties was regularly paid John 
Wood and applied him the interest the $18,000 note until 
John’s death September 1935. After John’s death these payments 
under this assignment were made Mr. Flippen, John’s personal 
representative, until Ben Wood ordered the rental agents discontinue 
them, about January 1938. 

Mr. testimony further disclosed that after the receipt 
Ben Wood’s $18,000 note, June, 1929, John Wood continued 
make advances for his brother. November, 1933, John 
Wood’s urgent and repeated insistence, Ben Wood secured ‘these 
further advances the execution the $3,000 note, secured the 
second deed trust which have referred. This second deed 
trust secured both the new note $3,000, evidencing the recent 
advances, and also the former note $18,000 dated June 18, 1929. 
was executed Ben only after his brother had threatened foreclose 
the first deed trust. 

Ben Wood’s administrator undertook overcome the force this 
evidence the introduction the testimony four witnesses, all 
intimate friends Ben Wood. Over the objection John Wood’s 
executor, these witnesses testified substance, that various times 
they had heard John Wood say that had made gift his 
brother, Ben, the funds which (John) had advanced for Ben’s 
benefit, and that (John) did not intend require Ben repay 
these advances. 

not necessary stop inquire whether such testimony, given 
under these circumstances, sufficient overcome the presumed 
validity Ben Wood’s written promises pay his indebtedness 
his brother, fortified the testimony Mr. Flippen. For more 
substantial reason ineffective accomplish that purpose. 

The purpose and effect this parol evidence, believed 
establish renunciation John Wood these claims against his 
brother which are evidenced, the record shows negotiable notes. 
This direct contravention the provision the Uniform Ne- 
gotiable Instruments Act, carried into Code, 5684, that renuncia- 
tion must writing unless the instrument delivered the 
person primarily liable thereon.” 

the case before there evidence that the notes were ever 
delivered Ben Wood, the primary obligor, and hence their discharge 
cannot established evidence oral release renunciation. 
See Am. Jur., Bills and Notes, 782, 487; S., Bills and 
Notes, 474, 1027. 

The appellants seek supply the written evidence renunciation 
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required this statute arguing that the will John Wood, 
necessary implication, indicates the intent the testator renounce 
the claims. 

The will contains this provision: “Fifth: the present time, some 
relatives whom have bequeathed portion estate are 
indebted me, and will hereafter prepare and attach hereto schedule 
setting forth the amount that indebtedness, and direct that 
executors shall charge against the interest any legatee devisee, 
other than wife, the amount the indebtedness due such legatee 
devisee before paying such legatee devisee any portion 

Attached the will codicil even date therewith which 
the testator says that “setting forth memorandum the indebted- 
ness some relatives this date, which memorandum 
the form this codicil attached and made part will, 
set forth the ‘Fifth’ clause 

This codicil contains the names dozen relatives and the respective 
amounts which the testator had advanced each. The argument 
that since Ben Wood left bequest $100 the main body the 
will, the failure the testator include Ben’s name the codicil one 
whom advance has been made and against whom charge should 
offset, shows plain intent the part the testator forgive 
renounce his claim for these advances Ben. 

Just why Ben’s name not listed among those whom the testator 
had benefited is, course, pure speculation. may have been that the 
testator thought useless tell his executors offset, Ben’s debt, 
which then amounted least $18,000, against gift $100. 
may have been because the testator regarded the security for the debt 
ample. 

more plausible reason for the omission may that the list was 
not intended complete include all the testator’s relatives 
who were indebted him. characterized the codicil being 
“memorandum the indebtedness some relatives me.” 

Moreover, had the testator intended renounce his substantial 
claim against Ben, could easily have done specific language. 
The fact that left this brother only $100 negatives any intent gen- 
erosity towards him. clearly corroborates the testimony Mr. 
Flippen that the time the execution the will John Wood was 
provoked Ben’s conduct, and stated that for that reason (John) 
was making substantial provision for Ben the will. 

But aside from this, think the matter put rest the conduct 
the testator subsequent his execution the will. The will was 
executed April, 1931. And yet November, 1933, find the 
testator demanding and obtaining from his brother, under the 
threat foreclosure former deed trust, second deed trust 
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which secured not only recent advances $3,000, but the very $18,000 
debt which claimed (the testator) had renounced. Clearly, 
this disproves any implied intent release renounce the claim. 

The final assignment error that the lower court fixed the amount 
due John Wood’s estate Ben Wood’s estate, and entered 
judgment therefor, without requiring accounting the rents received 
under the assignment John during his life, and the latter’s executor 
since his death. 

This contention entirely without merit. The decree appealed 
from fixes the amount the indebtedness “as shown (the) deposition 
complainant’s witness, Cabell Lawton.” This witness, account- 
ant, testified that had arrived the correct amount due after 
having given Ben Wood’s estate credit for these rents, shown 
statement furnished the rental agent. Although this statement was 
offered evidence, was not brought part the record. 
Without we, course, cannot say whether substantiates the testi- 
mony the witness. But significant that the statement was offered 
evidence without objection from Ben Wood’s administrator. Indeed, 
the rental agent was not cross-examined the correctness the 
statement the rents, nor was Lawton, the accountant, questioned 
his accuracy ascertaining the correct amount due the notes. 


Note Held Non-Negotiable Instrument 


Knauss’ Estate, Surrogate’s Court, Supp. (2d) 828 


note was made payable “Marie Garrett person 
estate” three days after maker’s death. was held not negotiable 
instrument within the definition the Negotiable Instruments Law; 
and being non-negotiable instrument consideration must alleged 
and proven. 


Proceeding the matter the estate Albert Knauss, deceased, 
wherein Marie Garrett filed claim. 

Decree accordance with opinion. 

Augustus Nelson, Lyons, for claimant. 

John Sheridan and Paul Taylor, both Penn Yan, for Knauss’ 
Estate. 

Homer Pelton, Penn Yan, Special Guardian. 


McCANN, Surrogate—Marie Garrett has filed claim the 
sum $1,250 against the Estate Albert Knauss, deceased, repre- 
sented three items, follows: 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 978. 


THE BANKING LAW JOURNAL 


“Exhibit 1—face only—nothing reverse side. 
Penn Yan, Y., July 24, 1943 
Three days after death efter date for value received, 
promise pay the order Marie Garrett person estate 
$1000.00 
One Thousand Dollars 
The Citizens Bank Penn with 
(Signed) Knauss 
No. due Address” 


Exhibit 2—Face only—nothing reverse side. 
The Exchange Bank St. Augustine 
St. Augustine, Florida. Feb. 4th 1942 
Pay the order Mrs. Knauss $50.00 
Dollars 


(Signed) Knauss” 


“Exhibit only—nothing reverse side. 
The Exchange Bank St. Augustine 
St. Augustine, Florida, Jan. 5th 1943 
Pay the order Marie Knauss $200.00 
Two Hundred Dollars 
No. (Signed) Knauss” 


They will considered the order set forth. 
The note not payable determinable future time. payable 


“Marie Garrett person estate.” good only the 
hands Marie Garrett. not negotiable instrument within 
the definition Section the Negotiable Instruments Law; and 
being non-negotiable instrument consideration must alleged and 
proven. Kerr Smith, 156 App. Div. 807, 142 57; Gilbert 
Adams, 146 App. Div. 864, 787. This not having been 
done this item the Claim therefore disallowed. 


The second item the Claim, check payable “Mrs, 
Knauss” the sum $50, cannot considered negotiable instru- 
The testator, Albert Knauss, was appointed Administrator 
the estate Anna Knauss. his duly verified Petition 
appointed Administrator her estate alleges that she was his wife. 
that time, which subsequent the date the check, there could 
legally but one Mrs. Knauss far this testator was con- 
cerned. made the check payable “Mrs. Knauss” 
could only Anna Knauss who predeceased this testator. The 
check bears endorsements. check’s negotiability destroyed 
where tranferred without endorsements. Meuer Phenix National 
Bank, App. Div. 331, 83. The check being non-negoti- 
able instrument, and best only claim against this estate, considera- 
tion must alleged and proven. This has not been done. This item 
the Claim therefore disallowed. 
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The Third and last item the Claim check drawn the 
testator and made payable “Marie Knauss” the sum $200. This 
Claimant has testified that she had used the name Marie Knauss; 
this was substantiated the witness Janet Sebring. check 
the usual form negotiable instrument. Bobrick Second National 
Bank Hoboken, 175 App. Div. 550, 162 147. 

The Administrators raise the question delivery. Section 
the Negotiable Instruments Law, the last sentence, reads follows: 
“And where the instrument longer the possession the party 
whose signature appears thereon, valid and intentional delivery 
him presumed until the contrary proved.” 

This check, being negotiable instrument, delivery presumed. 
The objection lack consideration taken care Section 50, 
Negotiable Instruments Law: “Every negotiable instrument deemed 
prima facie have been issued for valuable consideration; and every 
person whose signature appears thereon have become party thereto 
for value.” This, the third item said Claim allowed. 

All objections are overruled upon which this Court had reserved 
decision. 


Power Superintendent Banks Conduct 
Investigation Connection with Liquidation 


Bank 


Application Standard Vacuum Oil Co., Supreme Court, Supp. 
(2d) 367 


The Superintendent Banks not deprived his power 
conduct investigation under the Banking Law (Section 38) 
connection with the liquidation the bank question simply 
because action pending between the claimant and the bank 
liquidation. 


Proceeding the matter the application Standard Vacuum 
Oil Company for order vacating and setting aside subpoena duces 
tecum dated August 19, 1946, and issued Edward Feldman, Special 
Deputy Superintendent Banks the State New York. 

Motion denied. 

Cravath, Swaine Moore, New York City, for Standard Vacuum 
Oil Co., support motion. 

Edward Feldman, New York City (Henry Boyles and Daniel 
Gersen, both New York City, counsel), for Superintendent 
Banks, opposition motion. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 138. 
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GREENBERG, motion Standard Vacuum 
Oil Company vacate and set aside subpoena duces tecum which 
was served upon the Superintendent Banks the State 
New York pursuant Section the Banking Law. The subpoena 
claimed improper the light the fact that action 
now pending between one Eugene Singer, assignee the Standard 
Vacuum Oil Company, and the New York Agency the Yokohama 
Specie Bank, Limited, Liquidation. Specifically, the moving party 
urges that the Superintendent exercising the powers conferred upon 
him the Banking Law order circumvent the provisions 
the Civil Practice Act relating examinations before trial and discovery 
and inspection. 

attention has not been called any authority holding that 
the Superintendent Banks deprived his power conduct 
investigation under Section the Banking Law connection with 
the liquidation the bank question simply because action 
pending between the claimant and the bank liquidation. Within 
the rules laid down the higher courts, the Superintendent acting 
within his powers, since the investigation undertaken 
“some relevancy and materiality” the liquidation proceedings. See 
Carlisle Bennett, 268 N.Y. 212, 218, 197 N.E. 220, 222 and Matter 
Union Indemnity Co., 239 App.Div. 822, 264 N.YS. 936. 

Accordingly, the motion all respects denied. 


Renewal Note Waives Defense Failure 
Consideration for Original Note 


Fairfax National Bank Burt, Supreme Court Oklahoma, 176 Pac. Rep. 
(2d) 216 


One who gives note renewal another note, with knowledge 
time partial failure the consideration for the original 
note, waives such defense and cannot set defeat recovery 
the renewal note. However, the maker the renewal note 
owed payee nothing the time she executed note under mistaken 
belief that she still owed payee balance amount the note, 
maker should not required pay the note. 


Appeal from District Court, Osage County; Hugh Jones, Judge. 
Action Myrtle Colombe, receiver for the Fairfax National Bank, 
against Genevieve Maher Burt recover note, wherein defendant 


NOTE—For similar decisions see Digest (Fifth Edition) 352 
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interposed defense consisting plea failure consideration and 
plea limitation. From judgment favor the defendant, the 
plaintiff appeals. 

Judgment reversed and cause remanded for new trial. 


Floyd Yarborough and Horsley, both Pawhuska, for 
plaintiff error. 


Cornett, Pawhuska, for defendant error. 


PER CURIAM. 

This action brought Myrtle Colombe, receiver for Fairfax 
National Bank, against Genevieve Maher Burt, recover promis- 
sory note. The defense consisted plea failure consideration 
and plea limitation. The trial was jury resulting verdict 
and judgment favor defendant. the conclusion the evidence 
plaintiff moved the court for directed verdict and also requested the 
court instruct the jury that under the evidence plaintiff’s cause 
action was not barred limitation. Both these motions were over- 
ruled and such rulings are now assigned error. 


shall first consider the question limitation. The note ques- 
tion was executed March 1934, and matured September 1934. The 
action was filed October 27, 1942. the absence any payments 
being made the note action thereon was barred within five years 
after September 1934. There appears endorsement the note 
payment $95 alleged have been made July 19, 1937. The 
action, however, was not brought within five years after this alleged 
payment. There were also several interest payments credited the 
notes the last which purports pay the interest and including 
November 24, 1937. Defendant contends and established such con- 
tention her evidence that these interest payments credited 
the notes were not voluntary payments made her. She testified 
that such credits were placed the note plaintiff bank; that she 
had small account the bank that time and that the bank charged 
her account with such interest payments and credited the same the 
note without her knowledge and consent. Plaintiff its testimony 
admitted that these credits were made. defendant’s contention 
that since the interest payments endorsed the note were not volun- 
tary payments her, made without her knowledge and consent, that 
such payments will not operate toll the statute. 95. 
The court its instructions told the jury and think this instruc- 
tion correctly states the law. credit note order operate 
toll the statute must voluntary payment and payment made 
and with authority from the person sought charged. Eichman 
Culver, 169 Okl. 495, P.2d 640; Street Moore, 172 Okl. 336, 
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73. Under these authorities the interest payments endorsed 
upon the note did not operate toll the statute. 

Plaintiff, however, contends that the defendant was absent from 
the state when its cause action accrued and remained absent during 
all the time between such date and the date the filing the 
suit except for periodical visits within the state. The evidence supports 
this contention. Defendant admits that she was nonresident the 
state the time the accrual the cause action but alleges that 
she made frequent trips and visits into the state between 1937 and 
the date filing the suit; that the plaintiff bank had knowledge 
her presence within the state and had numerous opportunities serve 
summons upon her and that reason such trips within the state 
the statute limitations continued run. She, however, testified 
that the times her temporary presence within the state did not 
the aggregate equal five years the period limitations. the 
contention plaintiff that order that the temporary presence 
plaintiff within the state should operate keep the statute motion 
necessary that the times she was present the state the 
aggregate should equal the period limitations. 98. 
This contention must sustained. the case Gibson Simmons, 
Kan. 461, 1013, the Supreme Court Kansas said: “Before 
debtor who absent from the state when cause action accrues 
against him, and who makes temporary occasional visits the 
state during the period limitation, can set bar the statute, 
the times his temporary presence the state must aggregate the 
statutory period.” See, also, Latson McCollom, 192 48, 134 
130; Electric Supply Co. Garland, 188 Okl. 21, 105 P.2d 758, 
759; Knupp Hubbard, 130 Okl. 111, 265 133; Gilliland Snedden, 
195 Okl. 601, 159 734. 


Under the evidence this case and the law applicable thereto the 
judgment cannot sustained the theory that the cause 
action was barred limitation. 

Plaintiff also contends that the evidence was insufficient upon which 
submit the question failure consideration the jury. 
this issue the evidence shows that the 18th day February, 1931, 
Harold Burt borrowed the sum $2,500 from plaintiff bank and 
executed his note therefor; that the money was borrowed for the use and 
benefit his father, Burt, since deceased, and who was the 
husband defendant and that the money was deposited plaintiff 
bank the credit defendant. The evidence however shows that 
the money was not deposited for her use and benefit but was deposited 
for the use and benefit her Burt. also shown 
that the time the money was borrowed Harold Burt and the 
note executed held note against Smith which was secured 
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chattel mortgage and that assigned this note and mortgage 
the bank additional collateral security. Burt died February 
1982, leaving balance due this note the sum $1,730.64. 
Shortly after his death the bank started proceedings foreclose this 
mortgage and advertised the mortgaged property for sale. Plaintiff 
offered evidence tending prove that defendant upon ascertaining 
that the property had been advertised for sale made offer the 
bank purchase the property the sale for the sum $1,730.64, 
the balance due and owing the original note her deceased hus- 
band; that the bank accepted such offer and the property was then 
sold the defendant for such sum and she executed note the sum 
$1,730.64 payment thereof; she thereafter made several payments 
the note which reduced her indebtedness $1,500; that renewal 
note that amount was then executed her; that she made several 
payments this note and reduced the amount $1,294 and executed 
renewal note that amount and that she thereafter made additional 
payments reducing the balance due the sum $645; that the 
8th day March, 1934, she executed note that sum take 
the balance due the original note which note the note sued upon 


herein. 


The defendant her testimony admitted the execution and delivery 


the $1,730.64 note. She however denied that the note was executed 
consideration purchase the mortgaged property. She denied 
that she ever agreed did purchase the property. She admitted 
however that she obtained possession the property and sold portion 
thereof and applied the proceeds payment the various payments 
made the note; she admitted that she renewed the notes testified 
witnesses and admitted that the $645 note sued upon 
was executed take the balance due the original note. She 
however testified that she agreed and did execute the original note 
and upon the agreement and promise the part the bank transfer 
and deliver her the $2,500 note executed Harold Burt for the 
use and benefit her deceased husband; that the bank failed and 
refused deliver her such note; that the consideration for the 
execution the note therefore failed. This substantially all the 
evidence offered the question the failure consideration. 
the contention plaintiff that this evidence wholly insufficient 
establish failure consderation and this question should therefore 
not have been submitted the jury. its contention that since 
defendant her own evidence has admitted the execution the 
various notes, even though the consideration for the original note was 
the transfer and delivery the $2,500 note originally executed 
Harold Burt, she thereby waived the delivery such note and waived 
any defense that she might have had the failure consideration 
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for the original note. support this contention counsel cite Nease 
National Bank Commerce, 174 270, and Moran 
Security Bank Trust Co., 181 181, 814. the case 
last above cited held: “One who gives note renewal another 
note, with knowledge the time partial failure the consideration 
for the original note, waives such defense and cannot set 
defeat recovery the renewal note.” 

Counsel for defendant his brief does not controvert the correct- 
ness this proposition nor does contend that the evidence was 
sufficient take the case the jury the question failure 
consideration under the theory upon which his case was presented and 
tried. has however wholly abandoned such theory and presents his 
appeal entirely different and inconsistent theory. Counsel 
his brief now urges that the note sued upon was not renewal 
note, was not given take the balance due the original note, 
but contends that was new and independent note, that defendant 
owed the bank nothing the time the note was executed; that the 
records show the original obligation had been fully paid and discharged 
the time; that defendant received new consideration for the 
execution such note and that he, therefore, has proven and estab- 
lished his defense failure consideration and the judgment should 
affirmed such theory. support this contention relies 
the testimony defendant the effect that she received money 
anything value the time she signed the note question and 
certain evidence Myrtle Colombe, former employee and receiver 
the bank. This witness after testifying the execution the $1,730.64 
note testified that various payments the note was finally reduced 
$1,294; that thereafter defendant borrowed other amounts her 
own account from the bank and executed her individual notes therefor; 
that various payments were made and credited these notes well 
the $1,294 note; that the 8th day March, 1934, the date 
the execution the note sued upon, there was balance due the 
entire account between defendant and plaintiff bank the sum 
$1,784.52; that defendant then paid that date $850, $666.67, $785, 
$100 and another $100, which payments aggregate the sum $1,784.52, 
balance then due, which payments balanced the account; that she then 
executed note the sum $645, the note question. This evidence 
defendant contends conclusively sustains his contention that defendant 
owed plaintiff bank nothing the time she signed the note. This 
evidence apparently lends some support defendant’s contention but 
not think conclusively sustains such contention. The evidence 
does not show how these payments were made except that $650 was 
paid check given defendant bank Winfield, Kansas, but 
how the other payments were made the evidence does not disclose. 
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These various payments and credits are shown ledger sheet Exhibit 
examination this ledger sheet discloses that the 8th day 
March, 1934, the date the note question was executed defendant 
still owed plaintiff bank balance $850 the $1,294 note. Counsel 
for plaintiff urges that the credit given defendant the ledger sheet 
for payment $850 consisted part the note $645 executed 
defendant March 1934, and that such amount represented truth 
and fact balance still remaining due and owing the defendant 
the original note executed her. There however evidence 
contained the record which definitely sustains such contention. Not- 
withstanding the plausibility the argument now urged behalf 
defendant this respect not think the judgment should sus- 
tained this theory. the case decided this theory 
should tried such theory and plaintiff should given day 
court defend against such issue. this connection must noted 
that defendant herself testified that the note question was given 
take balance due the original note. view this testimony 
plaintiff might well have deemed unnecessary enter into detailed 
explanation analysis the various credits which were given and 
placed upon the ledger sheet order balance the account. Had this 
theory been presented defendant the trial plaintiff might then 
have shown now contends that the $645 note here involved formed 
least part basis for the credit $850 given defendant the 
account and thus might have conclusively shown that the $645 note was 
executed defendant take the balance due the original note. 

the other hand defendant fact owed plaintiff nothing the 
time she executed the note question and executed the same under 
the mistaken belief that she still owed plaintiff balance that amount 
she should not required pay the same. 

Taking into consideration the entire record think justice will 
done reversing the judgment and remanding the cause for new 


trial. 


Reversed and remanded for new trial. 
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TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Charge Real Estate 


Crandall, New York Surrogate’s Court, November 15, 1946 


view the facts that testator gave power sale his 
executor and gave the life tenant (his widow and co-executor) un- 
controlled power invade the principal, which consisted some 
personalty and real estate, the court was the opinion that when 
testator executed codicil solely for the benefit his two grand- 
children, bequeathing them $500 each out what left his 
“estate” after his and his wife’s death, testator intended that those 
legacies should payable out whatever was left the entire estate 
after the widow’s death and therefore they constituted charge upon 
the real estate left the estate when the personalty proved 
insufficient. 


Advancement Part Assets Distributable Trusts for 
Residuary Beneficiaries 


Estate Fahnestock, Surrogate’s Court, 117 Law Journal 1029 


The testator died leaving him surviving his widow and three chil- 
dren. The terms the will required the setting trust one- 
half the residuary estate for the benefit his widow and the other 
one half the residuary estate trusts equal shares for the benefit 
each his three children. subdivision paragraph tenth 
the will, the testator said: “As have given daughter Ruth 
the past cash sums aggregating $100,000, recorded books, 
direct that such cash sums shall treated advancements made 
her account the share portion residuary estate which 
directed this will set aside for her, case her death 
before me, for her children who may survive me. 

question raised whether the cash advancements made 
the testator his daughter Ruth his lifetime are considered 
determining the amounts principal all the trusts the 
residuary estate only those created for the benefit the children 
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the testator. was held that the amount the advancements 
must treated part the assets distributable all the trusts 
for the residuary beneficiaries, including the widow and other children 
testator. Therefore, the $100,000 should added the net residu- 
ary estate, the residuary estate should then divided into two equal 
halves, the first half constituting the trust for the widow, and the other 
half divided into three equal parts for testator’s three children, 
with the third part, less $100,000, trust for the daughter. 


Double Commissions Fiduciary 


trustee and executor was entitled double commissions (full 
commissions itself executor upon principal received and paid out 
the trustee and full commissions accumulated income received 
paid over the life beneficiary the trust), since the amount 
the trust fund established could not ascertained the trust 
set until the accounting the executor and thereafter all functions 
with reference the estate could performed the trustee. Hence, 
there was point time when the duties the executor would ter- 
minate and those the trustee begin that the general rule applies 
that will indicates that testator intended the duties the executor 
and trustee separate, double commissions are allowable. 


Executrix Not Liable for Interest Legacies Where Time for 
Payment Discretionary 


Doyle Mahon, Court Chancery, Atl. Rep. (2d) 658 


Decedent, appointing her daughter executrix her will, devised 
several parcels real estate her daughter and bequeathed four 
specific money legacies other relatives. The will provided that the 
bequests should paid out the devised realty the executrix “At 
time when the best judgment executrix she deems advisable 
sell said property any part thereof, for the purpose paying 
off said legacies.” executrix, having encountered difficulty, be- 
cause the depressed real estate market, profitably disposing 
the real estate for period ten years, tendered the payment the 
legacies that time. The legatees refused accept the legacies with- 
out interest payment thereon. One the legatees instituted action 
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remove the executrix and compel the payment the interest theretofore 
demanded. 


was held that where decedent directed that bequests paid 
when “In the best judgment executrix she deems advisable,” 
and clear that executrix properly exercised such judgment, light 
the economic conditions and circumstances, she will not held 
accountable for interest upon such bequests. 


Extinguishment Contingent Remainder 


Bozza First National Bank and Trust Co. Alton, 
Court, Docket No. 29995 


The issue this case whether contingent remainder can 
extinguished upon showing the physical impossibility the birth 
any other possible takers. held that the law recognizes the 
possibility issue all adult women, and the single fact that ter- 
minates the ability bear children death. 


Charitable Corporation Cannot Create Independent Charitable 
Trusts and Delegate Their Authority Them 


Massachusetts Charitable Mechanic Association Beede, Supreme Judicial 


The Association was formed 1805 for the purpose helping 
young mechanics, etc. Prior 1886 erected Mechanics Buliding. 
1886 the Association voted establish charity fund, with three 
trustees, the income only used for charity, and into the fund 
was placed all money that came in, including large profits from the 
building over many years. For several years recently, however, the 
building had operated loss and over $100,000 was owed taxes. 
The proceedings here were petition compel the trustees the 
charitable fund turn over enough money pay the taxes. The 
trustees refused. 

The question here related charitable corporation rather than 
charitable trust created deed will. The corporation holds its 
funds the trusts its charter. The attempt the association, 
the absence legislative authority, divest itself large part 
its assets creating charitable trust, with individuals trustees, 
was beyond its powers. Trustees charity cannot delegate their 
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powers and duties others, much less substitute new trustees for them- 
selves. the trustees here were not mere officers and agents the 
corporation and subject its control they have right hold the 
fund and should restore the corporation. the assumption 
regularity corporate proceedings must held that the corporation 
did not intend set the trustees independent body but that 
they are officers the corporation and subject its orders. 


Attempted Exercise Power Appointment Held Ineffective 


Hopkins Dimock, 148 Atl. Rep. (2d) 204 


Testatrix’ will created trust which provided that upon the death 
her daughter, Edith, the remaining trust property “shall divided 
among surviving children and grandchildren such shares 
daughter Edith” shall appoint her will. was further provided 
that such daughter should fail dispose the trust property, 
should divided equally among the children the testatrix, with 
the issue any deceased child taking the share their parent. Upon 
the death Edith 1943, she left will which purported exercise 
such power appointment disposing the trust property equal 
shares two grandchildren and two great-grandchildren testatrix. 
Another grandchild, who was not given any the trust property 
the terms Edith’s will, commenced court proceeding for deter- 
mination the validity and effect her attempted exercise the 
power appointment. 


was decided that this power appointment was non-exclusive, 
that is, exercising such power Edith had right exclude any 
the members the designated class persons whose favor the 
power could exercised. Since one member this class had been 
excluded, the Court held that the attempted exercise the power 
appointment was invalid, and hence the trust property was dis- 
tributed accordance with the provisions testatrix’ will which 
applied case her daughter Edith failed exercise the power 
appointment. 


general power appointment one which may exercised 
favor any person persons, while special limited power one 
which may exercised only favor the persons class persons 
designated the instrument creating the power appointment. 
the creation and exercise special limited power, there are two 
important factors consider. First, whether not the donee the 
power, exercising it, may exclude one more the designated 
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persons class persons whose favor can exercised; and second, 
whether not the shares the property given the persons whose 
favor the power appointment exercised must equal. 


Personal Liability Administratrix for Tax Payments 


Estate Williams, New York Surrogate’s Court, 117 Law Journal 945 


administratrix who has administered the estate properly, through 
fault whom the estate has not yielded enough pay the estate 
taxes but insolvent, not personally liable for the estate and inheri- 
tance taxes and not required show full payment such tax 
condition obtaining final decree judicially settling her account. 
The personal liability estate representative created statute 
imposed only the extent property the hands the representa- 
tive properly applicable the payment the tax. 

administratrix who has not paid the estate taxes due and owing 
the government, because the insolvency the estate, not 
entitled advance such taxes from the beneficiaries life insur- 
ance which was charged with the tax, since the right the administra- 
trix recover the ratable share the tax chargeable the benefi- 
ciaries the life insurance, defined Section 124 the Decedent 
Estate Law, expressly limited the fiduciary who has paid the 
tax and given for the sole purpose reimbursement. 


Personal Profit Trustees 


Estate Soss, Surrogate’s Court, 117 Law Journal 1077 


the present case the income beneficiary asserted that selling 
the stock held trust for her benefit the trustees secured themselves 
private profit violation their fiduciary obligations. The trustees 
made satisfactory explanation the provision the agreement 
which they reserved themselves the right purchase for their 
individual accounts total 15,000 shares stock price 
per share less than that fixed the offer the public. the reser- 
vation the contract the trustees realized personal saving 
least $15,000. The trustees procured stock for themselves price 
not available the public. They thereby reaped personal monetary 
advantage because their positions and violation their primary 
and indisputable obligation make private profit from their trust 
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provision. immaterial whether the purpose the trustees 
purchasing the stock was maintain their positions salaried officers 
the company merely retain financial interest profitable 
business. 


Self-Dealing Trustee 


Downing’s Estate, Pennsylvania Orphan’s Court, No. 115 


The present case discloses that the commercial department the 
Pennsylvania Company held mortgage, recorded its name, col- 
lateral security for overdue debt which had taken over from 
subsidiary company. purchased this mortgage for its trust depart- 
ment and from the purchase money paid off itself the amount its 
loan full. The day following, the Pennsylvania Company executed 
declaration trust, indicating that $6,500 interest the mortgage 
was the benefit the estate involved the present case. The 
mortgage was later foreclosed, upon default the mortgagor. The 
interest held this estate the mortgage was finally disposed 
the trustee net loss $5,602.18. 

was held that the trustee was the owner the mortgage within 
the purview the rule forbidding self-dealing trustees and there- 
fore under duty replace with cash the demand the bene- 
ficiaries. Though the Pennsylvania Company did not own the mort- 
gage individually, the assignment the security the Company for 
its debt established privity contract which invested with the 
ownership the collateral for all purposes dominion over the debt 
assigned. Although the mortgagee was technically the owner the 
mortgage question, her interest was subordinated the primary 
interest the Pennsylvania Company long her debt remained 
unpaid. The mortgage was recorded the name the Pennsylvania 
Company and was the owner for all practical purposes until its loan 
was repaid. 

The rule against self-dealing trustee not limited situations 
which the trustee sells himself trustee his individual property. 
also applies cases which sells himself trustee “property 
which has personal interest such substantial nature that 
might affect his judgment.” There suggestion that the Company 
acted bad faith that did not honestly believe that the mortgage 
was proper one for its trust department when was made. Regard- 
less the trustee’s good intentions, the net result this transaction 
was that the Pennsylvania Company’s loan was paid off par, 
without loss, while the beneficiaries the estate received less than 
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20% return their principal the salvage operation which followed 
the foreclosure. The policy the law safeguarding the interests 
trust beneficiaries from the possible influence any self-interest com- 
pels the court direct the trustee replace the investment with cash. 


Widow’s Right Distributive Share Trust Assets 


Harris Harris, Ohio Supreme Court, No. 30709 


The record the instant case discloses that settlor not only ex- 
pressly reserved the income together with the unrestricted right 
modify revoke, but did number additional things that are 
important determining the question dominion over the trust res. 
expressly reserved the right deliver additional securities the 
trustee, and also the right redelivery trust property which might 
the subject revocation. Furthermore the trustee was not author- 
ized sell any part the trust property invest reinvest any 
the trust property vote the stock the trust. was 
held that the settlor retained such dominion and control over the corpus 
the trust estate make the trust ineffective deprive the widow 


her interest the assets thereof the surviving spouse. 


Deed Non-Testamentary Character 


Carmody Trustees Presbyterian Church, Tennessee Court Appeals, 
March 18, 1947 


deed contained the following provision: “However, part the 
consideration this conveyance the said parties the first part, Fannie 
Atwater (grantor), does hereby retain and reserve lifetime estate 
and the real estate herein conveyed and described; and that the said 
parties the first part shall control the said real estate and shall 
occupy same and receive the rental from same, and control same, and 
receive benefits from the same long she lives. other words the 
said parties the second part (grantee) does not take title possession 
and the said real estate and personal possessions such furniture 
whatever may the house until after the death the first part. 
was held that this provision did not constitute testamentary dis- 
position the property, since the instrument was the form 
deed, reserved life estate, and was acknowledged and delivered, all 
which not comply with the execution will. 
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Vested Estates Fee 


Bauman Hertivig, Pennsylvania Court Common Pleas, No. 2151 


The provision testator’s will that “if should happen that 
anyone more those children born the body said 
present wife survives his her mother, and dies unmarried and without 
issue, then, and that event, also, shall all the estate herein devised 
them son and said daughter” was not complied with 
the death one the children born the body testator’s wife, 
without issue, but married, since the provision requires death “un- 
married and without issue.” Hence the two children who survived 
their mother took vested estates fee, notwithstanding the subsequent 
death one them without issue. 


Class Gift Will 


Haupt’s Estate, Pennsylvania Orphans’ Court, Northampton County, 
April 1947 

the bequests “to the children deceased sister” particular 
were mentioned and number legatees were specified. 
held that such bequests are gifts class. person deceased 
the date the will not member the class, and there nothing 
his issue may take substitution. Where testamentary gift 
class, the share one within the class designated testatrix does not 
lapse his death occurring between the execution the will and 
testatrix’s death, such member class dying after execution the 
will leaves issue surviving testatrix. The issue take substitution. 
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TAX DECISIONS 


Digest current decisions pertaining the law taxes trusts, 
estates and gifts 


Attorneys’ Claims Against Proceeds Life Insurance 


The decedent his death carried two life insurance policies, one 
payable his wife and one two daughters, both with provision for 
double indemnity case accidental death, and neither being subject 
claims against the estate. After his death, the beneficiaries executed 
contracts with attorneys recover the double indemnity, assigning 
them one-third interest the recovery. After settlement, the insur- 
ance companies paid the principal amounts the insurance the 
beneficiaries, and paid compromised amounts the double indemnity 
joint check beneficiaries and attorneys. was held that the 
amounts received the attorneys constitute part the gross estate, 
under section 811 (g) (2), Internal Revenue Code, and are not deductible 
under 812(b) (2), (3), either administration expenses claims 
against the estate. 


Income Currently Distributable 


Mary Hadley Case Commissioner, Tax Court, No. 


Petitioner was the beneficiary trust the terms which she 
was paid the “income profits and proceeds” thereof. the tax- 
able year the trust received the short-term capital gains. also received 
and retained amounts paid pursuant option purchase certain 
trust property which option was not exercised the holder the 
option. also received interest bonds which had acquired 
premium. All these items were reported income the trust. 
did not distribute petitioner the capital gains, the amounts received 
pursuant the option, that part the interest representing amorti- 
zation the bond premiums. the contrary, credited these amounts 
trust corpus. 

was held that none these several items was income currently 
distributed petitioner. There nothing logically inconsistent 
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holding that trustee taxable upon such payments ordinary 
income under the statutory provisions the Internal Revenue Code, 
and yet, holding that the trustee under obligation distribute 
income the beneficiary because the law governing the admin- 
istration the trust considers these payments much the 
nature capital gains that they should added corpus and not 
distributed income. the instant case the trustees their Federal 
income tax return included the full net amount these payments 
income neither distributed nor distributable petitioner-beneficiary. 
The trustees did more than note the return protest against the 
validity the authorities requiring their taxation these payments 
ordinary income. 


Deduction for Charitable Remainder 
Estate Reuben Freed Commissioner, Tax Court, Memo. 
Docket No. 6898 


Decedent created certain remainder interests for the benefit 
charity. The interests were not deductible for purposes the Penn- 
sylvania inheritance taxes but they were deductible under the Federal 
estate tax law. Under Pennsylvania law, however, payment in- 
heritance taxes could postponed until the remainders vested 
possession. held that computing the amount the deduction 
for the charitable remainders for Federal estate tax purposes, the re- 
mainders must first reduced the amount Pennsylvania in- 
heritance taxes which they were subject. 


Deduction for Charitable Remainder Disallowed 


Newton Trust Co., Trustee Commissioner, Circuit Court Appeals, 
First Circuit, Nos. 4177, 4184 


Decedent’s father created trust, providing for life estates dece- 
dent and his brother. Upon the death one the brothers, his por- 
tion the income was had appointed will. Upon the 
death the survivor the brothers, the corpus was divided 
into equal shares payable each should appoint will. Decedent, 
who ‘died 1940 survived his brother, devised all his property, 
including that over which held power appointment, trust, 
giving his wife life income. The remainder was charity, 
subject certain specific bequests and power invasion the 
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trustee make such payments for the “use and benefit” decedent’s 
wife the trustee should deem advisable. 

held that the value the charitable remainder cannot 
ascertained with sufficient certainty permit allowance the charitable 
deduction. Although was possible that decedent’s brother might 
survive his widow prevent any invasion her behalf, the possibility 
that charity would not take was not remote negligible. 
Here, the same age was attributable both the brother and widow. 


Gift Future Interests 


Gifts shares corporate stock were made five minor grand- 
children, with the provision that the stock should issued the names 
their respective fathers and held them guardians until such 
time each grandchild became years age, the dividends 
accumulated used only for the benefit the various grandchildren 
without any benefit ever inuring the respective fathers, except that 
the fathers had the right vote such stock. was held that the gifts 
were future interests. 


Transfer Not Contemplation Death 


January 24, 1947 


1926 decedent created trust under which retained the income 
for life, the remainder his wife and children. also retained 
extensive other powers. made minor changes the trust 1933 
and 1934. 1935 modified the trust provide for payment the 
income his wife for life with remainders the children and relin- 
quished all powers over the trust. also provided, however, that the 
wife could, will, provide for payment the income him for life 
following her death. The wife exercised her limited power appoint- 
ment her will which she executed the same year. Decedent died 
1938. jury found that the above transfer was not made contem- 
plation death but new trial the Tax Collector claimed that 
limited power appointment the wife was give effect 
hidden agreement whereunder decedent made certain that the income 
was available for his use for life. held that there was not evidence 
such agreement and that cannot presumed have existed. 
Consequently, the transfer was not made contemplation death. 
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Income Taxable Trust 


Although the trustees directed that income from trust funds 
distributed three minor beneficiaries who directed, writing, that 
such income retained the trustees and held for the account 
such beneficiaries, and the books the trustees reflected such trans- 
action their accounts payable these beneficiaries, was held that 
this income taxable the trust and not the beneficiaries because 
since none the income was expended for the support, maintenance 
education the beneficiaries, the trustees were mandatorily required 
accumulate the provisions the trust and, therefore was 
not “properly paid credited” the beneficiaries under section 162, 
not the beliefs the interested parties which control 
but the terms the trust instrument and the lawful acts the fiduciary 
under it. 


Net Income During Process Administration 


The petitioner the executrix the estate her deceased husband 
and, also, the sole residuary legatee. The decedent’s will was probated 
1938. the end 1940, the executrix the estate had not recovered 
one asset the estate which had been pledged the decedent 
secure the indebtedness another. Nevertheless, the respondent deter- 
mined that the estate was not process administration after Decem- 
ber 1940, and that, therefore, the income the year 1941 which 
had been reported taxable the estate was taxable petitioner 
the sole beneficiary. was held that the decedent’s estate was 
process administration the year 1941 and the net income was tax- 
able the estate rather than petitioner, the sole beneficiary. 


Transfers Contemplation Death 


Estate Schustek Johnson, Circuit Court Appeals, Second 
Circuit, Docket No. 20490 


From 1919 decedent took out various policies insurance 
his life. paid all premiums until his death 1941. 1935, 
irrevocably transferred the policies become payable named 
beneficiaries the suggestion insurance broker. The transfers 
were made for the purpose avoiding payment estate tax. the 
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time the transfers, decedent was good health. Where letter 
from the broker the companies indicated that was arranged that 
the wife should use her power borrow money the policies the 
request decedent and for his benefit, this evidence, addition 
the desire avoid estate taxes, was held sufficient cause the transfers 


Basis Computing Gain Sale Shares Stock Received 
Pursuant Antenuptial Agreement 


Doris Farid-Es-Sultaneh Commissioner, Circuit Court Appeals, 


Shares stock which woman received from her prospective hus- 
band, pursuance antenuptial agreement wherein she renounced 
rights far greater value than that the stock, were received her 
for consideration, and consequently, the determination her tax- 
able gain later sale the stock, she must held have acquired 
the stock purchase and not gift. The gain computed, 
therefore, the value the stock the time she acquired and not 
its cost the one who transferred her. The provisions the 
income tax law relating the determination taxable gains derived 


from sale property acquired gift are not construed pari- 
materia with the provisions relating gifts either the estate tax law 
the gift tax statutes. 


Remote Possibility Reverter Law 


Commissioner Estate Francois Church, United States Circuit Court 
Appeals, Third Circuit, No. 8993 


trust indenture, executed decedent 1924, provided that the 
income from the trust should paid him during life, that his 
death the trust should terminate, the corpus distributed his 
issue then surviving; that the should have lawful issue 
surviving the principal, amount the trust with any increment should 
paid equal shares his brothers and sisters then surviving, any 
child children deceased brother sister take the share per 
stirpes which the parent would have been entitled receive living. 
power amend, alter revoke the trust was reserved decedent. 

the date the creation the trust had one brother and one 
sister the full blood and four half-brothers. There were then living 
seven children the brothers the half-blood. Decedent was then 
unmarried and had children. his death was survived his 
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brother the whole blood who had two children who were then living; 
his sister the whole blood who had one child then living; and 
his four half-brothers, who had seven children then living. 

The Tax Court overruled the Commissioner’s determination that the 
corpus the trust was includible the decedent’s gross estate reason 
the reservation possibility reverter. The Circuit Court affirmed 
the decision the Tax Court holding that unable draw inferences 
from facts supplement stipulated facts, which function rests with the 
Tax Court, and furthermore that cannot here “identify clear-cut 
mistake law” the lower court’s decision. 


Alimony Trust 


Estate Reinhold Forstmann, Tax Court, Memo. Docket 
Nos. 7103 and 9565 


Decedent, separated from his wife, entered into agreement settle 
their property rights and provide for the maintenance and support 
said wife. Shortly afterward, divorce was obtained, the decree for 
which the property settlement was approved fully discharging all 
claims the wife. Pursuant the agreement, decedent created trust 
under the terms which the wife was receive the income for life, 
provision being made, however, for reduction the amount income 
payments the event her remarriage. After decedent’s death, his 
wife remarried. held that the value the wife’s interest the 
trust deductible for estate tax purposes. 


Attorney’s Fee Not Deductible Expenses Will Contest 


Spears Commissioner, Tax Court, Memo. Docket No. 11731 


Taxpayer claimed deductions $351.55 paid 1942, and $1,250 
paid 1943, representing attorney’s fees, court costs, and other expenses 
connection with will contest instituted him Birmingham, 
Alabama. 

was held, the Court commented the similar case Helvering 
Stormfeltz, 142 Fed. (2d) 982, that the expenses here are analogous 
expenditures incurred for the purpose protecting title property. 
has been held that such expenses are not deductible because they are 
capital expenditures. The disallowed deductions were accordingly 
cost creating acquiring property, interest therein itself,” and 
not “an expense directly connected with the collection income that 
was bequest,” the words Stella Elkins Tyler, 
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Rent Paid Trustee Settlor 


The petitioner set trust for benefit his wife and children 
reserving himself right lease building well control over 
sale, mortgage, exchange all property. the same day and 
the trustee, trust company, executed lease upon the building, for 
stated rental $500 month for two years, and thereafter set 
county official arbitrator, case disagreement. The taxable 
year falls within the two-year period. was held that the petitioner 
may not deduct rent paid the $500 month paid the trustee. 


Transfers Intended Take Effect Death 


No. 


1923 decedent established revocable trusts for the benefit his 
children. 1924 amended them making them irrevocable and 
reserving for himself only the power designate beneficiaries. 
1934, order eliminate the trustee, continue the trusts and 
rehabilitate the trust corpora, decedent designated his son, John 
MacManus, the beneficiary all outstanding trusts. His son there- 
upon executed declaration trust favor the surviving children, 
including himself. Decedent died 1940. was held that decedent 
remolded the trusts, continuing the grantor thereof, and that the 
trust corpora were includible his estate under the provisions sec- 
tion 811(c) the Internal Revenue Code. 


BANKING 


ARTICLE 


Burglary! 


FISHBAUGH 


“Last night the vaults the Blank 
National Bank were broken into and the 
safe deposit boxes looted unknown 
amount. Estimates from reliable sources 
place the loss high $100,000. 
clues were left. thought that the 
culprits made their escape the use 
airplane.” 


No. Just news 

item may reading the 
near future. Burglary 
planes. Bankers have been warned 
holdups with machine guns similar 
those that followed the first war. 
However, appears that many 
bank and law enforcing body 
thinking terms that period. 
Plans are being made combat 
the with 
methods 1925-30, and crooks are 
supposed follow the same pro- 
cedure. However the crooks have 
unhappy facility developing 
new and better methods for their 
depredations. 

Selective service inducted over 
11,000,000 men and doing 
took over share potential 
criminals, the war plants their 
turn also called halt many 
prospective law breaker. The 
supervision the armed forces 
and the higher wages war in- 
dustries kept crime within bound. 


This not written detract from 
the splendid work either the 
armed forces war workers. 
plain statement facts and can 
substantiated the experience 
after War One. 

Warnings along these lines have 
been free dust, however they 
all warn bank holdups and little 
said about burglary, unless 
include burglary part hold- 
ups. This cannot each 
crime different, and whose risks 
and gains are vastly different. 
Anyone can grab gun and rob 
bank, but burglar has more 
skilled, has plan and execute 
able break open not only the 
outside entrance but burn through 
the vault door and wreck the safe 
deposit boxes. 


Less Risk Robbery 


skilled bandit the robbery 
safe deposit boxes sounds much 
more attractive. First the risk 
less, hold men their very use 
guns are risking their lives along 
with those they rob, careless shot 
some trigger happy accomplice 
may send them all the electric 
chair. Second many men have be- 
come skilled the use acetylene 
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torches and other wrecking de- 
vices, all that needed some 
gang leadership. Third safe de- 
posit boxes are crammed with cash 
and the bandits know this. Most 
banks limit window cash and have 
the bulk their money under time 
lock. few choice safe deposit 
boxes would net more loot than all 


the counter cash. 


There little question that safe 
deposit boxes are loaded with cash, 
and statement this effect 
not revealing any top priority 
secret the underworld. They 
have been using the boxes them- 
selves for this very purpose. 
Newspaper accounts have told 
several instances top under- 
world characters leaving large for- 
tunes their safe deposit boxes. 
Black market operators along with 
legitimate business men have been 
putting large amounts money 
hiding. dollar bills 
and larger are passed back and 
forth, and these bills are stored 
the safest place known, the safe 
deposit boxes our banks. Safe 
deposit boxes are rented ca- 
pacity and most banks have long 
waiting lists. 


Techniques the 30’s 


the 30’s the public was 
amazed when the machine gun 
started bark. Here was new 
technique, something new had 
been added. was new but 
could expected, the bandid had 
seen the deadly efficiency the 
gun and realized that this was 
weapon that would prevent any 
argument. There arose whole 
generation Machine gun Burkes, 
Machine gun Kellys and their ilk. 
New and better highways and 
faster cars assisted them along with 
this new weapon. still just 
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dangerous and will used 
these bandits again, but the get- 
away has been slowed down. 
crook’s car faster nor power- 
ful than the average man the 
street, saturation point for speed 
has occurred. Most states now 
have swift and efficient state high- 
way patrols, news stickup can 
spread radio these patrol 
cars few seconds and road 
blocks thrown out few min- 
utes. The successful holdup very 
likely turn into disastrous 
getaway. The crooks know all this 
and know that the old-time holdup 
has increased risk, and they 
don’t like risks. Holdups are not 
thing the past they will 
the increase but the raise burg- 
laries apt much faster. 


Looking for New Methods 


The crook ever the alert 
for new and startling methods, and 
being the alert very apt 
turn airplanes. faster and 
road block can stop them 
patrol car follow. small plane 
could land farmer’s field, 
confederate with stolen car pick 
them and drive them the 
bank. They could break back 
entrance, blow melt through the 
vault door and loot the safe de- 
posit boxes their leisure. They 
could drive back the plane and 
miles away before the burglary 
was discovered. Many boys were 
taught pilot planes both the 
armed forces and civilian train- 
ing. Some these will tempted 
the newspaper glamour and the 
three-day glory and follow the 
crook. 

This not pipe dream, bandits 
are searching for new methods and 
are starting use them. Last 
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year Iowa the crooks before rob- 
bing bank broke into United 
States Arsenal and along with ma- 
chine guns stole two-way radio 
set. This permitted them ride 
along their getaway car and 
listen the instructions being 
broadcast the state patrol 
how catch them. They were 
caught but the two-way radio was 
innovation and may well be- 
come standard equipment. Gang- 
sters using airplanes only step 
further. 

What can combat the 
crime wave? First are the 
defensive and defend against 
the unknown difficult. Too 
many bankers are setting behind 
huge steel doors with Maginot 
line complacence. must make 
burglary unattractive both from 
the monetary standpoint and from 
the risk. must start cam- 
paign discourage the hoarding 
money safe deposit boxes. 
this doubt will receive 
great deal co-operation. Too 
many renters feel that what they 
keep their box concern 


the bank. 
The Electric Eye 


Many banks have back doors 
and windows that are not barred, 
they are temptation any 
marauder. These should rein- 
forced, they would not keep de- 
termined burglar out, but mak- 
ing entrance difficult they might 


discourage the attempt. The 
police officers our cities should 
warned the alert for 
any suspicious incident. These are 
purely defensive measures but 
from past experience can arrive 
one conclusion and that that 
the bank with the least protection 
the most likely target for 
bandits. 

Along with the new technique 
for crooks there one that offers 
great possibility protective 
measure for banks. The electric 
eye was just coming into promi- 
nence when interrupted the war. 
was being used open doors 
and turn fountains. This 
electronic device could used 
send unseen beam light 
around the vault and anyone cross- 
ing through this beam would send 
alarm the local police station. 
This great improvement over 
the old-time burglar alarm which 
the crook would locate and turn 
off otherwise destroy its useful- 
ness. With the electric eye the 
crook does not know the alarm 
given and the chances for his cap- 
ture would excellent. few 
such cases like this would rapidly 
decrease the attractiveness bank 
burglary. 

“Wolf.” Everything points in- 
creased crime, and looting safe 
deposit boxes seems one 
the most likely places for the 
bandit strike. 


INVESTMENT AND FINANCE 


Edited OSCAR LASDON 


Business Outlook 


URING the past year have 

been boom, states Howard 
Bowen, economist the Irv- 
ing Trust Company New York. 
Despite many obstacles, industrial 
production has reached point 
about per cent above the level 
1940 and about per cent 
above the 1929 level. However, 
even the great advance which has 
been realized production has 
been insufficient satisfy demands 
controlled prices. Hence, with 
the relaxation controls, whole- 
sale prices have risen over per 
cent and the cost living 
cent. 

There are 
notes Mr. Bowen, that the boom 
will not continue its rising phase 
throughout 1947. And this 
true, only two broad possibilities 
remain. this nation will wit- 

ness plateau high-level pro- 
and stable prices, 
will experience recession. 

But, Mr. Brown observes, past 
affords little basis for 
expecting period stable pros- 
perity follow boom. Sooner 
later, booms have always cul- 
minated recessions. For ex- 
ample, there something 
parallel between our present posi- 
tion and the boom 1919--20. 
The decrease industrial activity 
following the 1919 boom occurred 
spite the fact that later events 
proved that there existed large 


backlog demand for houses, cars, 
plants, office buildings and other 
durable goods. 

Mr. Bowen feels that there are 
several strategic factors the cur- 
rent business situation which, 
combination, could produce reces- 
sion even the face great de- 
mand for durable goods. These 
factors consist 

the coming reduction gov- 
ernment expenditures; 

the probable decline con- 
sumer expenditures for non- 
durable goods; 

the probable termination 
inventory accumulation. 


Cushioning forces, however, are 
present and these include the huge 
liquid savings individuals which 
period unemployment. 
viduals’ holdings savings bonds 
and cash now total over $200 bil- 
lion. Also considered the 
support the maintenance pur- 
chasing power rendered unem- 
ployment insurance. addition, 
Government support agricul- 
tural prices will help maintain 
the income and purchasing power 
the farm population. Also not 
overlooked the possible 
deliberate use fiscal policy 
the Federal Government, including 
tax reduction and increased spend- 
ing, which may help soften the im- 
pact any recession. Then again, 
both foreign and domestic buying 
may considerably stimulated 
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after prices have fallen somewhat. 

Important differences exist be- 
tween the current situation and the 
1919-20 period, however. For ex- 
ample,—particularly non-agri- 
cultural commodities—the rise 
the price level has been 
sistently less than 1919-20. 
There has been less inventory 
speculation and duplicate buying. 
And while stringent credit policy 
and high interest rates preceded 
the crises and there 
forseeable credit stringency 
ahead and current interest rates 
are low. Today, individuals and 
businesses are much less vulnera- 
ble financially than 1919-20. 
Furthermore, are all profiting 
from the experience following 


World War and Government, 

business and consumers are acting 

more prudently now than then. 
Even sharp and prolonged 


recession the 1920-21 type ex- 
perienced—one which severely cur- 
tailed construction and the pro- 
duction durable 
would begin 1949 with larger back- 
logs demand than now have. 
Furthermore, prices would com- 
pletely readjusted that time 
and the way would cleared for 
several years high production. 
the other hand, the 1947- 
readjustment moderate, with 
little curtailment construction 
and other durable goods fields, 
then our present boom might con- 
tinue for some time and would 
probably terminate severe de- 
cline 1949, thereabouts. “By 
that time,” says Mr. Bowen, “we 
would have filled our inventories, 
expanded consumer credit the 
limit, reached the turning point 
construction, filled most the 
deferred demands, completed many 
the governmental construction 
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projects and satisfied the more ur- 
gent foreign demands. Under these 
conditions, the economy would 
have much less resilience for 
comeback than would have 
complete readjustment 
curred earlier.” 


National Debt and 
Interest Rates 


The Committee Public Debt 
Policy has completed the third 
its series studies the National 
Debt. The current survey ex- 
plores the problem interest 
rates and points out that interest 
payments the federal debt will 
total some billion this year. 
contrast, noted, such expendi- 
tures 1941 were only billion. 

Influence interest rates 
woven into this country’s whole 
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economic fabric. While taxpayer, 
congressman and administrative 
official would like see the debt 
charge low possible, must 
emphasized that the interest 
rate policy affects the whole pub- 

When entered the war, both 
the Treasury and financial lead- 
ers felt that the conflict should 
financed low, stable interest 
rates. The pattern rates chosen 
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there now pressing need for 
general re-examination interest- 
rate policy. 

The Committee’s survey declares 
that government policy still 
lower interest rates would un- 
wise. far the immediate 
future concerned, would ag- 
gravate inflationary pressures. 
longer-term basis, must 
realized that still further reduc- 
tions interest rates from wartime 


E-BOND PURCHASES AND REDEMPTIONS 


MILLIONS 


approximated the one prevailing 
the market the time. ran 
from 3/8 per cent Treasury 
bills per cent long-term 
issues. During most the war 
this selected pattern rates was 
maintained the close coopera- 
tion the Treasury, Federal Re- 
serve, commercial banks, and other 
principal investors. 
Government control interest 
rates was necessary during the war, 


SINCE V-J DAY 


MILLIONS 


levels would inadvisable 
number other respects. Such 
reductions would not contribute 
much toward encouraging business 
expenditures housing, nor would 
they afford net saving the 
American people. Indeed, would 
more difficult than ever for 
people lay savings for rainy 
day. 

true that government 
policy maintaining the wartime 
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terest charges the debt. How- 
ever, this policy also 
difficult for Federal Reserve au- 
thorities exert control over the 
volume bank deposits and, 
hence, over inflation and its effect 
upon the cost living. While the 
Treasury and Reserve authorities 
should continue influence 
terest rates, this control should 
flexible rather than rigid, and 
should modified meet the 
changing needs our peacetime 
economy. 

Listed among the most impor- 
tant objectives government in- 
terest-rate policy the Commit- 
tee are: 

“a) Interest rates should have 
enough freedom movement 
permit credit control policy play 
appropriate part curbing in- 
flation, resisting deflation. 

“b) The controlling authorities 
should keep firmly mind the fact 
that interest both cost 
society and part its income. 

Rates should have some 
freedom movement they are 
perform their economic function 
maintaining balance between 
supply savings and the de- 
mand for investment funds 
high and increasingly level na- 
tional income. 

“Above all,” the study concludes, 
“government influence 
terest rates should not weaken but 
serve strengthen the play in- 
dividual initiative.” 


Bond Purchases 

Since the first this year, pur- 
chases Series Savings Bonds 
have been exceeding redemptions 
substantial margin. This 
showing reverses the trend which 
has been effect since V-J Day. 
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the first quarter this year, 
$1,300 million while redemptions 
amounted $974 million. Thus, 
there was net addition public 
holdings Bonds the amount 
$326 million. This the 
rate over billion year. 


1946, which was the first post- 
war year, redemptions exceeded 
purchases nearly billion. Al- 
though purchases aggregated $4,465 
million, they were more than offset 
redemptions $5,423 million. 

September 1945, which followed 
the surrender Japan, was the 
first month which redemptions 
started exceeded purchases. And 
while the Victory Loan Drive 
the close 1945 temporarily halt- 
this trend, was resumed 
again February, 1946 and con- 
tinued through the rest the 
year. For several months this 
period, redemptions exceeded pur- 
chases more than $100 million 
monthly. 

The chart page 454 graphi- 
cally depicts monthly purchases 
and sales bonds. 


Home Mortgage Debt 


Home prices have risen sharply 
the past few years, and this rise 
has been accompanied sub- 
stantial increase mortgage debt, 
both individually and overall 
basis. Last year, the gain was 
particularly pronounced. 

examine Federal Home 
Loan Bank System data pertaining 
the size all new mortgages 
$20,000 and under nonfarm 
homes, find that the 1939 
average mortgage was $2,722. 
1946, however, the average mort- 
gage was $4,206, which represented 
increase per cent. 


MEMORIAL DAY 


Growing concern has been ex- 
pressed, both Government and 
private circles, over this uptrend 
average mortgage debt. Many 
families, buying homes in- 
flated prices, have been going into 
debt too deeply for their own good. 

Housing and mortgage authori- 
ties offer these helpful hints 
connection with the purchase 
home. 

buy costlier home 
than you can afford. Total invest- 
ment home should not 
more than three times net annual 
income—the amount remaining 
after taxes. course, ratio 
one and one-half two times an- 
nual net income would more 
conservative. 

2—Cost upkeep, for most 
people, should not exceed figure 
approximating one-fourth 
assured income. Cost upkeep 
includes such items interest, 
mortgage amortization, taxes, heat- 
ing, insurance, and liberal allow- 
ance for maintenance and repairs. 
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payment, the time 
possible. Subsequently, the mort- 
gage should paid off rapidly 
possible. 

4—Don’t make the mistake 
buying home larger than need- 
ed. Expenses maintenance and 
repair increase direct proportion 
the size the house. 

for the purchase 
home should pleasure, comfort 
and security. home should not 
bought the speculative no- 
tion that profit can made 
through subsequent sale. 


Bank Advertising Expenditures 
Higher 1947 

The commercial banks the 
United States will spend more than 
$30 million for advertising 1947, 
about million more than last 
year, according John Mack, 
Jr., deputy manager the Ameri- 
can Bankers Association charge 
its Advertising Department. 

Quoting from the results 
nationwide bank advertising sur- 
vey just completed the Ameri- 
can Bankers Association’s Adver- 
tising Department, Mr. Mack said, 
“Banks were asked what they 
thought was the big advertising 
job 1947. general there were 
three major 
mentioned: (1) Sell loan services 
theme; (2) personal money man- 
agement theme; (3) public rela- 
tions theme. The most important 
trend bank advertising shift 
from the strong selling loans 
prevalent 1946 ‘savings- 
thrift-careful money management’ 
theme for 1947.” 
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1947 Convention the 

The program for the 1947 con- 
vention the American Institute 
Banking, educational section 
the American Bankers Association, 
which will held Detroit, 
being completed, accord- 
ing George Greenwood, Jr., 
national president the Institute, 
who has announced the leaders for 
the departmental 
conferences which will feature 
the convention. 

Mr. Greenwood, who 
president the Bank California 
N.A., San Francisco, California, 
said that convention activity 
scale not possible since the begin- 
ning the war will resumed 
the Institute its 45th annual 
meeting. the program will 
six departmental conferences and 
seven Institute conferences besides 
the regular business sessions. The 
National Convention Debate will 
resumed this year, and the Na- 
tional Public Speaking Contest for 
the Giannini Educational 
Endowment prizes will contin- 
ued. Because the size the 
convention, which will bring dele- 
gates and members representing 
chapters and study groups 
from all parts the United States 
Detroit, the Book-Cadillac and 
the Statler Hotels will head- 
quarters for the convention. 


G.I. Farm Loans 
The 11,000 banks the United 
States which are located and 


NOTES 


serve agricultural communities are 
taking sincere and active interest 
the welfare veterans who 
want get into the farming busi- 
ness, shown spot check 
342 these banks states 
which has just been completed 
the Agricultural Commission 
the American Bankers Association. 
Replying questionnaires the 
farm loans made the end 
February, 1947, these 342 banks 
reported that they have made 
total 1,251 farm real estate 
loans, total amount $5,622,- 
059 average $4,494 per loan. 
Farm loans veterans for operat- 
ing purposes for the purchase 
livestock and equipment numbered 
1,821 aggregating $4,591,267 
average $2,521 per loan. Be- 
sides these loans, which were made 
accordance with the guaranty 
provision the Servicemens Re- 
adjustment Act 1944, the banks 
have made numerous farm loans 
veterans regular basis thus 
permitting the veteran conserve 
his guaranty privileges for some 
future time when the purchasing 
power his money will in- 
creased emergency requiring 
additional capital 


Unfair Government Competition 


Banks have much more 
offer the way services that 
should not too difficult 
meet the competition govern- 
ment agencies the field agri- 
cultural credit, Harry Swan- 
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zey, assistant cashier the First 
National Bank, Joliet, recently 
told the Northern Illinois Credit 
Clinic. 

lot has been said,” Mr. 
Swanzey continued, “about the 
unfair competition Production 
Credit Associations. There 
question the unfairness the 
competition, that they have sub- 
sidies through the government 
ownership of. ‘A’ stock and the 
subsequent ownership the As- 
sociations interest-bearing bonds 
like amount, and the exemp- 
tion from income tax the Asso- 
ciations.” 

The farmers themselves, con- 
tinued, are aware the unfair 
competition government agen- 
cies and that the most effective 
method dealing with this com- 
petition for the banks “fight 
fire with fire. You have much 
more offer that should not 
difficult; but you will have 
meet them their own ground. 
You can lend money the same 
rate, eliminate the inspection fee 
(which most the Production 
Credit Associations charge) and 
still make money.” But, Mr. 
Swanzey cautioned, the banks can- 
not sit quietly and wait for 
the business; they must put 
aggressive campaign get it. 

considering agricultural loans 
for production any other pur- 
pose, continued, “there are cer- 
tain fundamentals that must 
observed such loans are made 
sound basis. think that chief 
among these are: first, the man, 
his moral responsibility and abil- 
ity, with consideration his fi- 
nancial position and past record; 
second, the purpose the loan; 
third, the capacity the farm 
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produce sufficient income for nor- 
mal repayment; and fourth, col- 
lateral available security.” 
suggested also that “club loans 
boys and girls should given 
every consideration,” 
“another type loan which should 
not overlooked the one set 


How Are Your Personnel 
Relations? 


“There’s use dodging the 
sixty-four dollar question regarding 
personnel relations,” say Swayne 
Goodenough, president the 
Financial Advertisers Association, 
recent address. 

“Are paying our employees 
enough? definitely know 
that our wage scale compares 
favorably with the scale paid for 
similar jobs other businesses 
our community? don’t 
know that definitely and are just 
guessing—it may pay you make 
local survey. increase the 
pay envelope can more than 
just added expense may 
prove the best investment you ever 
made. your method payment 
agreeable your employees 
Payroll Department? Sometimes 
friendly pat the back, even 
extra pair nylons, pays great 
dividends. 

“What other incentives you 
provide for the employee doing 
good job? Are your working con- 
ditions good? Have your lighting 
fixtures been checked recently? 
luxury. Piped-in music brightens 
your working quarters. One 
small bank know knocks off after 
three o’clock and all have cup 
tea. you provide adequate 
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lunch-room facilities? And, there’s 
the question pension 
group insurance bonus plans. 
Some provide incentive awards for 
new business brought in. Others 
are ready pay for suggestions. 
some these things 
may make you smile, but they are 
basic considerations building 
happy working family that 
will valuable asset that 
unseen balance sheet. The feeling 
that one part the institution 
means more than just holding 
job. You can’t reasonably expect 
your institution unless thor- 
oughly sold begin with. 
The neglect these considerations 
may provide not only less satis- 
fied employee but possibly the 
opening wedge for more sinister 
forces—that might become quite 
liability.” 


Loans Small Business 


Making loans successfully 
small business requires instal- 
ment loan technique according 
Carl Bimson, vice-presildent, 
Valley National Bank, Phoenix, 
sponsored conference Consumer 
Credit. 

“Higher than average commer- 
cial loan rates”, said Mr. Bimson, 
“are order for the smaller loans, 
amount servicing and cost 
acquisition required, the higher 
the necessary rate. 

“When you are dealing with 
businesses, the largest percentage 
which have net worth less 
than $5,000 and are staffed with 
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three employees less, you are 
obviously dealing with type that 
will have the highest mortality 
rate, the least capital funds, and 
the poorest bookkeeping system, 
any. will have the greatest 
vulnerability the event sick- 
ness death the owner, and 
the most conglomerate type 
security offer. the other 
hand, this type business loan of- 
fers banks wide diversification 
their own communities where 
the loaning officer’s knowledge 
local conditions and neighborhood 
and community needs permits the 
use greater wisdom, discretion, 
and selection the risk which 
being taken than possible for 
governmental other agencies. 

“In spite all the headaches 
which with this type credit 
extension, the results, 
opinion, will greatly outweigh 
them. 

“In all propaganda the gov- 
ernment regarding federal loan aid 
small business, makes im- 
portant point the fact that small 
business needs low interest rate 
compete with large business. 

“Do not stampeded such 
talk into establishing too low 
interest rate for these loans, be- 
cause policy too low interest 
for the small business borrower 
not sound one; instead helping 
small business, such policy actu- 
ally does injustice. The dif- 
ferential between four per cent and 
five per cent per annum and three 
per cent and four per cent more 
borrowed funds has little 
bearing the success failure 
business. 


BOOKS FOR BANKERS 


Jacoby and Raymond Saulnier. 
New York: National Bureau Eco- 
nomic Research, 1819 Broadway. 1947. 
Pp. 241. $8.50. This book traces the 
changes bank lending business that 
took place between 1900 and 1940—be- 
fore the American economy had become 
distorted World War and shows 
why these changes occurred. also 
considers the effects World War 
the business lending activities banks. 


New York: Committee Public Debt 
Policy, Liberty Street. 1947. Pp. 19. 


How 
Develop Your 
Personality 


Sadie Myers Shellow 


Here is a book on increasing powers 
of personality that has not only been 
heartily endorsed but also recom- 
mended for use by students of such 
well-known men as Albert Edward 
Wiggam and Dale Carnegie. Dr. 
Shellow is a successful psychologist 
who knows her work from practical 
experience in the selection and train- 
ing of employees of a large public 
utility. From these experiences and 
from her courses for executives in 
improving personal relationships this 
book came into being as an author- 
ized text. She makes available here, 
in simple language, the most reliable 
and valid tools of psychologists thiat, 
when put to use, will result in a 
more effective personality. To reach 
as many thousands in search of this 
kind of help, this book wag reprinted 
in a less expensive edition. 


Price $1.00 


Bankers Publishing Company 
465 Main St. 
Cambridge 42, Mass. 


studies dealing with various phases 
the national debt. The purpose 
bring about better public understand- 
ing the difficult problems the debt 
and formulate sound plan for its 
management. 


Ross Young. New York: McGraw-Hill. 
1947. Pp. 207. $2.50. This manual di- 
rected everyone from those 
line supervision those top manage- 
ment. provides enlightening and 
practical treatment the daily prob- 
lems supervision. Supervisory meth- 
ods presented this book are based 
both experience and research. Much 
material has been condensed into valu- 
able, basic supervisory manual for both 
men and women. 


Postwar INTERMEDIATE Miro- 


slav Kriz. Princeton, Interna- 
tional Finance Section, Department 
Princeton University. Pp. 29. The order 
magnitude, and the distribution 
postwar foreign credits both lenders 
and borrowers are outlined; some princi- 
pal features are pointed out; and brief 
comparison made with 1919-20. The 
overall pattern the new loan policies 
examined the light the experience 
the nineteen-twenties. 


Recorps THE GROWING 


Lawler. Boston Mass. Harvard Busi- 
ness School, Division Research. 1947. 
Pp. 181. $1.00. This booklet report 
research into one phase business 
management—record keeping and record 
using. The scope the study was lim- 
ited small enterprises. Based the 
actual practices real companies all 
engaged manufacturing. 


Out some cold figures, came story 


warm heart 


LONG AGO, the Secretary the 
United States Treasury studied 
figure-covered sheet paper. 


The figures revealed steady, powerful 
upswing the sale Savings Bonds, 
and equally steady decrease Bond 
redemptions. 


But the Secretary, they revealed 
good deal more than that, and Mr. Snyder 
spoke his mind: 


After the Victory Loan, sales 
Savings Bonds went down—redemp- 
tions went up. And that was only natu- 
ral and human. 


was natural and human—but was 
also dangerous. For suppose this trend 
had continued. Suppose that, this 
period reconversion, some million 
Americans had decided not only stop 
saving, but spend the $40 billion 
which they had already put aside 
Series Savings Bonds. The 
picture which that conjures not 
pretty one! 


But the trend did NOT continue. 


last fall, the magazines this 
country—nearly thousand them, 
acting together—started advertising 
campaign Bonds. This, added the 
continuing support other media and 


advertisers, gave the American people 
the facts told them why was impor- 
tant buy and hold Savings 
Bonds. 


“The figures this sheet tell how the 
American people 
mighty good reading makes. 


more, has been clearly proved 
that when you give Americans the facts, 
you can then ask them for action—and 
you'll get it!” 


What the figures show? 


Mr. Snyder’s sheet were some very 
interesting figures. 

They showed that sales Savings 
Bonds went from $494 million last 
September $519 million 
and kept climbing steadily until, Jan- 
uary this year, they reached new post- 
war high: 


January, 1947, Americans put nearly 
billion dollars Savings Bonds. And 
that trend continuing. 
The figures show that millions Ameri- 
cans have realized this fact: there 
safer, surer way earth get the things 
you want than buying Savings 
Bonds regularly. 


Save the automatic U.S. Savings Bonds 


Contributed this magazine co-operation 


with the Magazine Publishers America public service. 
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a simple way for your checking account cus- 


tomers to purchase U. S. Savings Bonds 
through your bank. They purchase one bond 
of any denomination every month. Payment 
is made by a single monthly debit 
to their account, and your bank 
simply mails the bond to the buyer 
in a franked envelope. Without 


affecting normal banking routine, you pro- 
vide your present checking account cus- 
tomers with a convenient method of buying 
Savings Bonds regularly and reach NEW 
customers for your other banking services. 
For the financial stability of the country and 
your you can offer better con- 
tribution than the adoption by your bank 
the BOND-A-MONTH PLAN. 


This is a public service contribution of 
THE BANKING LAW JOURNAL 


in cooperation with the Treasury Department and The American Bankers Association. 


att ention all america will ocused the 
your apa Bond your state 
BOND-A 
PLAN 


